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The monograph which is the subject of our commentary was developed
within the framework of the Project entitled “EDEN” (End-user driven Demo
for Chemical, Biological, Radiological and Explosive-CBRNE) financed
through the European Union Seventh Framework Programme for research,
technological development and demonstration, under grant agreement no.
313037. This research project involved a consortium of thirty-six members
across fifteen countries, with BAE Systems from United Kingdom as the pro-
ject consortium lead. It is noteworthy that the research covered the whole
cycle of CBRNe (prevention, preparedness, response) aiming at developing
and ensuring the resilience capacity of the European Union society. A key
project aim was to achieve the development of a "multi-facetted system of
systems approach” that provided an EU-tailored solution able to improve
CBRNe-equipment resilience and allow enhanced interoperability between
CBRNe operators. To this end, this monograph has been written to provide
an overview to those who wish to approach this subject from different per-
spectives (scientific, ethical, legal, among others).

In fact, from past events like the Chernobyl nuclear incident in Russia or
the Bhopal chemical calamity in India, to the more recent tsunami and nu-
clear accident in Japan or the Ebola crisis in Africa, and with the on-going
threat of bioterrorism, the need to be ready to respond to CBRNE crises is
uncontroversial. This pioneering book (the first one to analyse the response
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to a CBRNE crisis in the aftermath of the new wave of terrorist attacks and
threats in Europe) provides a timely examination of the ethical and legal chal-
lenges from crises ranging from nuclear accidents to Ebola and bioterrorism.

The first issue that stands out in this book are three factors related to its
authorship, its purpose and its structure.

As far as the authorship of this book is concerned, we can only praise the
high quality of its participants, that is to say, it is written by an international
panel of leading ethical and legal scholars which is headed by its own editors:
Prof. Donal O’'MATHUNA and Prof. Ifiigo DE MIGUEL BERIAIN. The first one has
degrees in pharmacy and bioethics and the second one in economics, law
and philosophy. Hence, the multidisciplinary nature of the monograph is cer-
tainly assured. In this sense, Prof. O’'MATHUNA —Associate Professor in the
School of Nursing and Human Sciences at Dublin City University in Ireland
and the College of Nursing at The Ohio State University in the United States
of America— has led an EU-funded network examining the developing field
of disaster bioethics. As a Chair of this COST Action on disaster bioethics,
Prof. O’'MATHUNA has helped to bring together a network of scholars, human-
itarian organisations, and international organisations to identify, examine and
address ethical issues in disasters. This work has led to his involvement in
expert committees developing ethics guidelines for disasters, including those
of the World Health Organization (WHO), the United Nations Children’s Fund
(UNICEF), the International Committee of the Red Cross (ICRC), and others.
For his part, Prof. DE MIGUEL —IKERBASQUE Research Professor at the
Basque Foundation for Science from the Basque Country— has published
four monographs and a huge number of articles and book chapters in bio-
ethics and biolaw. He has participated in several EU funded projects, among
others COST Action 1S1201, Disaster bioethics. Within this list of experts we
can also find names as distinguished as Irene Anne JILLSON —Assistant
Professor at the Georgetown University School of Nursing and Health Stud-
ies—, Behnam TAEBI —Associate Professor in ethics of technology at Delft
University of Technology and Associate with the Kennedy School’s Belfer
Center for Science and International Affairs at Harvard University— Roger
RorrFey —former Research Director at the Swedish Defence Research
Agency FOI in Umeé and Stockholm, in Sweden— or Carlos Maria ROMEO
CasaBoNA —Professor of Criminal Law, Director of the Chair in Law and the
Human Genome Research Group both at the University of the Basque Coun-
try and a member of the European Group on Ethics in Science and New
Technologies (EGE)—.

In terms of its purpose, it is particularly interesting to highlight that most
of its chapters correspond to the fundamental idea that fed the original con-
ception of this book, that is to say, to stimulate further reflection and dialogue
around CBRNE crises. All of this makes this collective work an indispensa-
ble book for both students and scholars of bioethics, international law, public
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health, as well as for regulators and administrators developing policy and
legislation related to public health planning and emergency responses.

In terms of the structure of this book, the combination of scientific as well
as ethical and legal aspects in the same text is to be more than welcomed.
This latter point is particularly unusual when dealing with books on chemical,
biological, radiological, nuclear and explosive crises, which are usually tech-
nical and scientific. This monograph —to be precise the chapter
entitled "Introduction to Ethical and Legal Issues in CBRNE Crises" (pages
7-13) written by the editors — highlights some of the reasons why a volume
on the ethical and legal dimensions of CBRNE crises is needed.

The body of this book begins with the chapter signed by Prof. RoMEO
CAsABONA who points to the case of Chernobyl, where twenty-nine firemen
and employees participating in the mitigation measures died in the days and
months afterward from acute radiation syndrome. Numerous questions and
reflections arise from this case, such as: Who should carry that weight? What
are the boundaries of our moral duties under those circumstances? What
information are we obliged to provide to people who will have to deal with
such a task? These are all issues that raise fundamental moral debates.
Providing a tentative response or, at least, showing the type of elements that
should be considered in the discussion, is one of the main aims of this sug-
gestive book. This preliminary presentation is complemented by the chapter,
authored by Prof. DE MIGUEL "Introduction to Ethical and Legal Issues in
CBRNE Crises", which presents the aims and objectives of this book. This is
a key chapter since it provides a brief summary of each of the chapters and
how these develop the topic more generally. It concludes by acknowledging
the EU funding which made it possible to produce this volume.

Later on and due to the breadth of subject matter covered by this work, it
becomes very difficult to select the chapters on which to focus my criticism.
Considering the closeness to the questions of my recent studies, my com-
mentary will deal with the ethical and legal aspects of this monograph.

I should like to raise one chapter which | consider is particularly important.
This is the chapter entitled "Criminal Protection of Public Health in the Field
of Biological Emergencies: The Case of the Spanish Legal System” authored
by Prof. ARMAZA who is currently “Ramon y Cajal” Researcher, Associate
Professor of Criminal Law from the University of Deusto Law School and a
collaborating Researcher of the Chair in Law and the Human Genome Re-
search Group. In his paper he analyses the suitability of the Spanish legal
criminal system to deal with the hypothetical case in which a person sub-
jected to a biosecurity isolation regime decides to ignore the advice of the
health authorities escaping from the hospital facilities where he is deprived
of his liberty. In addition to the identification and analysis of rights or interests
at stake (life, individual health, public health, freedom of movement, etc.), he
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proposes the creation of a criminal offense to overcome the legislative loop-
hole that we will identify which is also present in the criminal systems of most
European and Latin American countries.

Likewise, the Chapter entitled “The Current Legal Framework on Data
Protection in CBRNE Crises: A General Exposition” signed by Prof. Asier
URRUELA MORA, deserves special attention. The main purpose of his work is
to point to the existing regulation at this level in the European context (in-
cluding regulation produced by the Council of Europe and the European
Union legal framework) and to highlight the possible need for legal reforms
so as to avoid a lack of protection in CBRNE situations.

Meanwhile Prof. FALCONE's essay provides an important perspective
on the Directive 95/46/EC and Protection of Personal Data in CBRNE
Events: Limits and Perspectives. In this respect, Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protec-
tion of individuals with regard to the processing of personal data and on the
free movement of such data was a milestone in the regulation of personal
data protection in the European Union (EU). Despite subsequent legislation,
it remains a major step forward which must be examined in any comparative
and evolutionary analysis of EU legislation on personal data processing. This
directive established, in fact, the core framework for personal data protection
and the rights of the concerned parties, while enforcing independent super-
vision by national authorities. Prof. FALCONE"s chapter is aimed at identifying
directive fundamental ideas.

From an ethical perspective it is noteworthy the chapter “Clinical Trials in
Crisis Situations: Ethical Issues” elaborated by Prof. RAMIRO AVILES. This au-
thor notes that the implementation of a clinical trial within a crisis situation —
including chemical, biological, radiological, nuclear and explosive (CBRNE)
events triggered by natural causes or bioterrorist attacks— raises issues re-
lated to the balance between public health and human rights. In such a
scenario and according to this author opinion, we need to ponder ethical
principles and legal rules, especially when the agents causing illness or
death in people, animals or plants do not respond to current standard of care
or no approved treatments exist. Public health crises complicate ethical con-
cerns common to clinical research and pose challenges to the way ethical
principles for human subjects research are interpreted and applied. It is nec-
essary to give careful thought to which normative requirements (both legal
and ethical) should be satisfied in order to carry out a clinical trial in a public
health crisis. Hence, double normative standards and mandatory participa-
tion are issues of particular importance to the design and implementation of
clinical trials in public health crises.

All in all, it has to be said that we are dealing with a book of pleasant
reading where the authors offer concrete advice in simple language that
makes this book a very easy read, without affecting its depth and substance.
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It also includes all the relevant subjects in relation to the subject matter to
which it is attached. In short, it is an extremely accurate publication, which
can perfectly serve as a reference for all those who need to recommend a
book on the scientific, ethical and legal aspects related to Chemical, Biolog-
ical, Radiological, Nuclear & Explosive Crises.

Elena Atienza Macias

PhD. in Law from the University of Deusto

"Juan de la Cierva" Postdoctoral Research Fellow, Ministry of Science, Innovation
and Universities at the University of the Basque Country UPV/EHU

Chair in Law and the Human Genome Research Group

SALAZAR BENITEZ, Octavio: La gestacion para otros: Una reflexion juridico-
constitucional sobre el conflicto entre deseos y derechos, Ed. Dykinson, Ma-
drid, Espafia, 2018, 288 pp.

Es obligado advertir que estamos ante una publicacién en la que no se
especula con la igualdad, de apellido feminista, como no podia ser de otra
manera dado el recorrido de su autor, Octavio SALAZAR, Catedratico de De-
recho Constitucional en la Universidad Cordoba, cuya trayectoria en la lucha
por la igualdad entre hombres y mujeres resulta incansable, tanto en el am-
bito estrictamente académico como fuera de €él. En este sentido, presenta
una ambiciosa publicacion juridica sobre uno de los temas mas discutidos
por la doctrina en los ultimos afios, en el que ni siquiera hay un consenso
terminoldgico — gestacion por sustitucion, maternidad/gestacion subrogada,
vientres de alquiler —, y que el autor opta por denominar “gestacion para
otros”, con parecido razonable al utilizado en la literatura francesa “gestation
pour autrui”.

El prélogo viene firmado por Ana DE MIGUEL, lo cual tampoco es casuali-
dad, dado que Octavio SALAZAR da forma juridica a algunas de las ideas que
la filosofa, Profesora Titular de Filosofia Moral y Politica en la URJC, desa-
rrolla en su libro “Neoliberalismo sexual. EI mito de la libre eleccion” (2015).
Asi, el concepto de autonomia es ampliamente desarrollado; primero como
un concepto puesto en peligro por practicas que pretenden el control de la
capacidad reproductiva de la mujer, ahora bajo el amparo de una contrac-
tualizacion de la “libertad” mas que bajo el yugo del autoritarismo normativo
gue histéricamente ha sometido a las mujeres; para después, presentar la
autonomia como bastion de la igualdad en su desarrollo a partir de la suma
de los conceptos juridicos de dignidad y libre desarrollo de la personalidad.
Segun sus propias palabras, con apoyo en las reflexiones de la Magistrada
del TC y Catedrética de Derecho Constitucional, Maria Luisa BALAGUER en
“Hij@s del mercado” (2017), dice el autor: No se trata por tanto de alegar
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solo y exclusivamente la libertad de las mujeres para decidir sobre si mismas
sino de valorar en qué contextos pueden tomar determinadas decisiones y
hasta qué punto determinadas practicas pueden limitar o no su libertad.

En primer término, Octavio SALAZAR realiza una contextualizacion de es-
tas practicas, cuenta como el deseo de formar una familia se ha engalanado
con una narrativa de la felicidad que obvia la I6gica neoliberal y de mercado
predominante en la gestacion para otros, repasa las criticas que ha desper-
tado desde posiciones muy distintas, como son la defensa de la familia
tradicional y las ético-feministas, sin renunciar a voces que han considerado
que estamos ante practicas subversivas y transgresoras que rompen la ver-
dad biologica. Los capitulos cuarto y quinto recogen un muy completo
analisis juridico de la situacién actual de estas practicas; primero, aborda
una perspectiva de derecho comparado donde, entre otros, se acerca a la
interesantisima sentencia del TC portugués que aporta mimbres al acerca-
miento constitucional que pretende el autor; y segundo, se ocupa del
ordenamiento juridico espafiol donde ademas de las resoluciones de la
DGRN [el libro fue publicado con anterioridad a la Instruccion de 18 de fe-
brero de 2019] y las sentencias del Tribunal Supremo, también sobre la
prestacion por maternidad, analiza una interesante y menos conocida Sen-
tencia de 13 de marzo de 2017, de la Sala de lo Contencioso del TSJ de
Madrid.

Como antesala de las conclusiones, presenta una propuesta tedrica-
mente garantista de regulacién, en la que trata de ponderar derechos e
intereses en conflicto de forma equilibrada, con lo que aboga, entre otros,
por un altruismo que prohibiese incluso las agencias intermediarias con fines
lucrativos, garantias judiciales, controles de idoneidad también para los pa-
dres/madres intencionales, consentimiento informado con derecho a revocar
el consentimiento también después del parto — en un plazo razonable —, etc.
Es interesante ver que el propio autor reconoce que estas propuestas ga-
rantistas, cargadas de buena fe, se enfrentan a limitaciones que las hacen
impracticables, tal es el caso de regulaciones como la de Reino Unido, que
no evitan que la mayoria de sus ciudadanos acuda al extranjero a realizar
estas practicas de forma comercial y en condiciones de explotacion que son
totalmente contrarias al espiritu de la regulacién de Reino Unido.

Para finalizar, plantea unas trabajadas reflexiones y nos dice que, ante
las grandes preguntas que plantea la gestacion para otros, el Derecho no
puede mantener una posicion neutral, al contrario, ha de responder de
acuerdo con los principios y valores que dotan de sustancia ética al Estado
Constitucional. Y tampoco podian faltar citas, entre otras, de Margaret AT-
wooD cuyo cuento de la criada, tras su adaptacion a la television, se ha
convertido en uno de los referentes estéticos del activismo que lucha frente
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a la explotacién reproductiva, o la disputa de Adrienne RicH frente al con-
cepto aristotélico de la vasija, cuando dice: “La vasija es mas que un
receptaculo <<vacio>>: es transformador, activo y poderoso”.

En definitiva, esta publicacion realiza un extenso analisis juridico de la
practica de la gestacion para otros desde una perspectiva juridico-constitu-
cional, poco abordada hasta el momento tal y como se indica en la
introduccién del libro, y siendo una tematica en la que los interrogantes se
multiplican de forma exponencial para quien trata de adentrarse en ella, uno
de sus logros mas relevantes es aportar respuestas y herramientas para
aquellos y aquellas juristas que hacen de la perspectiva de género asigna-
tura troncal y obligatoria en Derecho.

Guillermo Lazcoz Moratinos

Investigador FPU-MEDC en la Universidad del Pais Vasco UPV/EHU
Grupo de Investigacion Catedra de Derecho y Genoma Humano
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