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Presentacion

Durante los dias 21 y 22 de junio de 2002 se celebraron en el Insti-
tuto Internacional de Sociologia Juridica de Ofiati unas Jornadas Inter-
nacionales sobre Federalismo en las que participaron un grupo de reco-
nocidos expertos procedentes de ambitos culturales y politicos diversos.

Tanto aquellas Jornadas como el libro que ahora se presenta tuvie-
ron como objetivo propiciar un foro de debate sobre la cuestion en el que
se confrontasen tanto perspectivas intelectuales como experiencias prac-
ticas sobre los sistemas federales con el fin de introducir elementos para
una mejor comprension de sus posibilidades y limitaciones en un deba-
te dificil, lleno de obstaculos practicos y recelos politicos.

Desde algunas posiciones, el federalismo es visto como la ultima
estacion antes de la independencia y, en ese sentido, se rechaza radical-
mente como una opcidn secesionista. Desde otras, sin embargo, el fede-
ralismo no seria sino una trampa burocratica, una opcion descentraliza-
dora que hurtaria la verdadera realizacion de los derechos nacionales de
los pueblos. En medio, obviamente, existe una gran gama de claroscu-
ros y matices positivos o negativos en torno a la cuestion federal.

Este libro ha obviado tomar posicion sobre las bondades o insufi-
ciencias del federalismo. Sus objetivos son mas modestos: suministrar
informacion y perspectivas que ayuden a poner claridad —introduciendo
la complejidad necesaria— en un debate que muchas veces se simplifi-
ca o elude en funcién de opciones politicas o ideologicas predetermina-
das. Ademas, una de las primeras conclusiones y aportes de esta publi-
cacién tendria que ver con la necesidad de explorar nuevas vias y
alternativas al federalismo tradicional.

Partiendo de esas premisas, este volumen aborda la problematica del
federalismo desde diferentes Opticas y a partir de propuestas o expe-
riencias federales diversas. Asi, en el mismo se pueden encontrar tanto
aportaciones y reflexiones de caracter tedrico, como otras mas centra-
das en la praxis de sistemas federales «realmente existentes». Se ha tra-
tado, en definitiva, de conjugar aproximaciones referidas al analisis de
los desarrollos sobre los fundamentos de legitimacion y opciones de los



INTRODUCCION

sistemas federales y conocer como se articulan algunas experiencias
federales concretas con el fin de valorar si las realidades satisfacen las
expectativas tedricas.

Peter Schuck, profesor Simeon E. Baldwin de la Universidad de
Yale, plantea en su contribucion, Citizenship in a Federal System, el pro-
blema de las tensiones entre las concepciones formales y sustantivas de
ciudadania desde la perspectiva de las presiones que ejerce el fendme-
no de la globalizacion sobre las naciones y los grupos minoritarios y
aborda cuestiones relacionadas con las soluciones que al respecto puede
aportar el federalismo. En este sentido se analizan diversas facetas de
los instrumentos legales y politicos vinculados a la nocion del federa-
lismo para concluir explorando como afecta un sistema federal a la cues-
tion de la ciudadania y a su futuro en ese contexto. A este respecto, no
solo se tiene en cuenta las multiples dimensiones de la ciudadania, sino
que a ese elemento de complejidad se suman los problemas de diversi-
dad cultural propios de sociedades multiculturales no homogéneas.

Ferran Requejo, catedratico de Ciencia politica en la Universidad
Pompeu Fabra (Barcelona), aborda en su trabajo la cuestion del federa-
lismo desde la perspectiva del «pluralismo de valores» y las realidades
multinacionales. Tras plantearse cudl es la teoria politica que mejor se
adecua a las exigencias de las sociedades multinacionales (Bélgica,
Canada y Espafia, por ejemplo) y decantarse hacia opciones orientadas
al pluralismo de valores, centra su aportacidon en torno a la cuestion de
si el federalismo sirve para articular sociedades plurinacionales. En su
opinidn, s6lo una apuesta clara por un federalismo asimétrico —confe-
deral— serviria para dar respuesta a las necesidades de las sociedades
multinacionales. Mas concretamente, si se quiere dar respuesta a estas
sociedades sdlo cabria pensar en una federacion multinacional (confe-
deracion) basada en el reconocimiento constitucional y politico del
caracter plurinacional de la democracia; un alto nivel de autogobierno
en cuestiones sensibles y mecanismos para articular un sistema de
gobierno compartido en otros ambitos, incluidos los aspectos fundacio-
nales y de reforma del sistema federal. En cualquier caso, dado que este
tipo de soluciones implica principios que muchas veces no se pueden
jerarquizar, el pluralismo de valores debiera estar en la base de tales
opciones, y ello obliga necesariamente al acuerdo. La conocida decision
de la Corte Suprema Canadiense de 1998 le sirve, por ultimo, para con-
cluir sus reflexiones desde un punto de vista mas practico.

El texto de Jean-Frangois Gaudreault-DesBiens de la Universidad
McGill (Canadd), The Canadian Federal Experiment, or Legalism
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without Federalism? Toward a Legal Theory of Federalism, sirve como
contrapunto entre la reflexion tedrica y practica. Partiendo de la expe-
riencia canadiense, se aborda en este trabajo una ambiciosa reflexion
sobre el propio principio federal en si mismo con una perspectiva axio-
logico-normativa. La propia interrogacion desde la que se presenta pone
sobre la mesa los recelos sobre la experiencia federal canadiense, que
es calificada en algun momento como un fracaso. En el fondo, late el
recelo sobre si en ocasiones determinadas estrategias no se estarian
apropiando de los ideales del federalismo para proyectos antifederalis-
tas. Desde este prisma, se analiza el caso canadiense para concluir en
las insuficiencias de los preceptos constitucionales y de la propia juris-
prudencia para dar respuesta a las exigencias de los principios federa-
les. En buena medida, estas limitaciones traerian causa de las propias
carencias de la teoria juridica y un legalismo mal entendido. Su opi-
nion, con todo, es moderadamente positiva respecto a las posibilidades
de recuperacion de los genuinos principios federales (lealtad, igualdad,
autonomia, subsidiariedad, justicia federal y solidaridad) y de realiza-
cion plena de sus potencialidades constitucionales. Esto es, articulando
dos niveles de gobierno iguales en estatus y operando auténoma y coor-
dinadamente —cooperativamente, incluso— para la defensa de intereses
que en ocasiones pueden entrar en competencia, pero que serian igual-
mente legitimos.

Los dos siguientes trabajos ya recalan mas directamente en la prac-
tica de los sistemas federales de Alemania y Suiza, respectivamente. En
el primero, bajo el titulo The Constitutional Regulation and Practical
Functioning of Federalism, Dian Schefold (Universidad de Bremen) deja
un tanto de lado el punto de vista tedrico, para centrarse en un analisis
de la regulacion juridica del Estado federal alemdn y en su funciona-
miento practico. Tras desgranar las peculiaridades administrativas de
este sistema, se detiene a destacar algunos aspectos concretos relacio-
nados con la distribucién y coordinacion de competencias: la represen-
tacion y participacion de los Lénder en las cuestiones relacionadas con
el funcionamiento de la Union Europea, el sistema parlamentario aleman
y en particular la descripcion del funcionamiento de la segunda cdmara
de acuerdo con las claves de un sistema federal. Por tltimo, aborda las
caracteristicas de «coordinacion voluntariay propias del sistema federal
aleman —basadas por lo demas en la tradicion unitaria de este pais. Por
su parte, Luzius Mader (Universidad de Lausanne, Suiza), en Sub-
national Units in Federal States and Foreign Policy: the Swiss Case,
parte de la experiencia federal suiza y se centra en particular en los

11
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aspectos de 1 y representacion relacionados con la politica exterior de
este pais. Tras describir las principales caracteristicas del modelo fede-
ral suizo en la actualidad, pasa a analizar las relaciones exteriores de los
cantones desde un prisma tanto interno como externo. Para ello revisa
en primer lugar la intervencion de los cantones en las relaciones exte-
riores menores y, a continuacion, tras hacer balance de la regulacion
constitucional y los ltimos desarrollos normativos al respecto, se detie-
ne a revisar los espacios de participacion de los cantones en la politica
exterior de la Confederacion suiza a la luz de las nuevas instituciones de
cooperacion.

El ultimo bloque de aportaciones se centra directamente en un ana-
lisis de la problematica del federalismo desde el contexto y los proble-
mas especificos de Euskadi. En la primera de ellas, José Manuel Cas-
tells Arteche (Universidad del Pais Vasco), sobre E! Dificil Federalismo,
parte de la historia como premisa para abordar el analisis de una reali-
dad bifronte: la prohibicion formal del federalismo de la Constitucion,
por un lado, y el reverso federalista de la realidad, por otro. A partir de
esos antecedentes se revisan los principales escollos del discurso fede-
ralista en el Estado espafiol y se pasa al analisis del Senado como 6rga-
no fundamental en una concepcion federalista del Estado. Todo ello le
lleva a avanzar unas matizadas conclusiones sobre las posibilidades de
instaurar un federalismo apropiado para el siglo XXI en el Estado espa-
flol, esto es, un federalismo que racionalice su estructura politico-cons-
titucional y reconozca los entes identitarios existentes en su interior. En
clave muy distinta se aborda la cuestion del federalismo en el trabajo de
Javier Villanueva, Federalismo, Nacionalismo y Autodeterminacion en
el Pais Vasco. En el mismo se confrontan las tensiones del ideal federal
con las propuestas histdricas y presentes del nacionalismo vasco. Este
analisis lleva al autor a subrayar que no existiria una incompatibilidad
de fondo con las féormulas confederales, aunque si la habria con las
demas formulas federativas. Para empezar, las tesis nacionalistas vascas
serian incompatibles con el concepto primario de «nacion espafolay,
aun en sus acepciones mas plurales o abiertas; en segundo lugar, por el
alto grado de diversidad de los cimientos nacionales de Euskal Herria;
y, tercero, por el alto valor simbolico del derecho de autodeterminacion
en el contexto nacional vasco, lo cual acentuaria sus dificultades de rea-
lizacion tanto interna como externamente. En cualquier caso, mas alla
de las dificultades para su aceptacion o realizacion, concluye apuntando
que cualquier solucion de futuro pasa por desdramatizar tanto la «sece-
sion» como el «soberanismo.

12
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Por tultimo, se recoge también por su interés la comunicacion pre-
sentada por Luis Sanzo Gonzalez, sobre Federalismo Territorial, Sobe-
rania Cultural e Integracion Europea. Este trabajo se plantea la proble-
matica del federalismo —vasco— en clave europea. El federalismo
espaiiol estaria abocado a afrontar la problematica de la territorialidad,
por un lado, y el mestizaje cultural, por otro. La resolucion de los dere-
chos nacionales en territorios pluriculturales exige un esfuerzo de con-
crecion de las alternativas que haga factible y util el modelo federal para
las «partes». En su opinion, s6lo un modelo federal que descansase en
pactos bilaterales entre el Estado y los territorios nacionalmente dife-
renciados —en algun caso, con una estructura organizativa interna a su
vez federal, por ejemplo en el caso de Euskadi y Navarra. Este modelo
choca con innumerables obstaculos, empezando por la propia resolucion
—«paradodjican— dada a esta cuestion por la Constitucion Espafiola, que
conjugaria un exacerbado nacionalismo espafiol con un generoso crite-
rio de «autonomizacion» cultural y organizativa. En cualquier caso, lo
que resultaria obvio en su opinidn es que cualquier alternativa federal
articulada a partir del territorio estaria abocada al fracaso. Como tam-
bién estaria fuera de lugar cualquier modelo federal planteado al mar-
gen del contexto de la «constitucionalizacion» europea, aspecto en el
que profundiza en las ultimas paginas de su trabajo.

% ok %k

Quiza pudiera pensarse, tras la presentacion de los diferentes tra-
bajos que componen este volumen, que ha llegado el momento de
esbozar qué es el federalismo y, dado el contexto mas proéximo en el
que se desarrollan las actividades del Instituto Internacional de Socio-
logia Juridica de Onati, esclarecer si el federalismo puede aportar algo
a los conflictos nacionales. Dicho de otra manera, si el federalismo
puede contribuir a la realizacion de los derechos de los grupos nacio-
nales sin Estado. Al respecto, lo que resultd evidente a lo largo de las
Jornadas y de los debates realizados es que no parece existir una res-
puesta tajante y definitiva a las cuestiones planteadas. Antes bien, lo
que emerge con facilidad son las dificultades —tanto desde un punto
de vista interno, como desde un punto de vista externo— y la necesi-
dad de los matices siempre que se habla de federalismo y sus formas
o alternativas.

Una de las primeras cuestiones a resolver tiene que ver con la pre-
gunta: «;qué federalismo?». Como se ha podido comprobar, los mode-

13
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los federales pueden responder a claves organizativas diversas, pueden
tener como horizonte sociedades homogéneas o culturalmente diversas,
pueden ser mas o menos sensibles a las demandas «identitarias» y a los
derechos de los grupos, etc. En consecuencia, resulta extraordinaria-
mente dificil definir cuales son sus elementos centrales. Lo que si emer-
gi6 claramente en los debates fue la necesidad de huir de las definicio-
nes que se quedan en meros aspectos institucionales, para atender a otros
elementos: sociales, politicos y culturales. En realidad, los sistemas fede-
rales existentes suelen tener mucho que ver con las condiciones histori-
cas, sociales y culturales de los pueblos.

En definitiva, no todas las experiencias federales, como no todas las
propuestas teoricas en torno al federalismo, serian sensibles al reto de
dar respuesta a los problemas de sociedades plurinacionales, lo cual no
obsta para que esas experiencias puedan ser revisadas y desarrolladas
tedricamente con la finalidad antedicha. El modelo federal también
puede articularse teodrica y practicamente para intentar resolver las
demandas de los grupos nacionales sin Estado. Al respecto, hablar del
«dificil federalismoy, sobre todo cuando el federalismo afronta la cues-
tion nacional, parece ser algo mas que un mero recurso retorico.

En cualquier caso, si se piensa en el federalismo como uno de las
opciones para dar salida a los derechos de grupos nacionales, es claro
que el federalismo no puede quedarse en una mera coartada o, incluso,
en un nuevo obstaculo para impedir su realizacidén. En este sentido, el
federalismo solo serviria para dar respuesta a las necesidades de socie-
dades plurinacionales complejas si parte de la plena aceptacion de esa
diversidad y tiene como base el acuerdo de todos los grupos implicados.
Ademas, como se apunta en alguno de los trabajos, no parece que sea
prudente obviar cuestiones como la del derecho de autodeterminacion o
encastillarse en propuestas territoriales «soberanistas» que eludan la
diversidad existente en su seno o la exclusion de parte del grupo mas
alla de los margenes territoriales a los que se pudieran circunscribir esas
propuestas.

Sentado lo anterior, no parece facil llegar a proponer «recetas» en
un sentido u otro desde experiencias ajenas. Antes bien, la perspectiva
comparada y el analisis de esas experiencias muestran la necesidad de
atender a la cuestion federal desde los contextos singulares en los que
existe o para los que se piensa. Como se ha dicho, no todos los «federa-
lismos» son iguales, ni tienen por qué serlo. En esa linea de reconoci-
miento de la necesidad de dotar de una cierta complejidad a los mode-
los federales hay que comenzar por desmarcar federalismo de

14
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«territorializacién» y acentuar los aspectos que permitan el reconoci-
miento de realidades plurinacionales mestizas y complejas. En este sen-
tido, la vinculacidon del modelo federal a la realizacion de «derechos»
puede ayudar a explorar nuevas vias y alternativas. En particular, si se
vincula el federalismo a las demandas «identitarias» y a los derechos
nacionales de los grupos sin Estado.

Hoy por hoy, sin embargo, como se puso de manifiesto en el deba-
te, el federalismo parece haber sido secuestrado por las federaciones,
esto es, por los propios Estados. Al estar tan férreamente atadas a los
Estados, muchas de las experiencias federales habrian perdido las venta-
jas de su potencial flexibilidad. Indirectamente, algunos procesos con-
comitantes como el desarrollo de la UE podrian ayudar a recuperar parte
de esas potencialidades. La desmitificacion del rol de los Estados cen-
trales que determinan los procesos de confluencia supranacionales puede
ayudar, indirectamente, a dar mas relevancia a las unidades sub-estata-
les. Con lo cual, si se conjuga este proceso con mayores dosis de flexi-
bilidad en las propuestas federales, quiza no sea del todo aventurado vati-
cinar nuevos espacios para el desarrollo del federalismo a lo largo del
siglo XXI.

Por ultimo, no queremos finalizar sin dejar constancia de que este
libro no habria sido posible sin la colaboracion y el esfuerzo de todas las
personas que trabajan en el Instituto Internacional de Sociologia Juridi-
ca. En particular, queremos agradecer la ayuda prestada para la organi-
zacion de las Jornadas a Malen Gordoa, responsable del Departamento
de Reuniones. También José Antonio Azpiazu, como responsable del
Departamento de Publicaciones, ha prestado una colaboracion inesti-
mable en la edicion de los originales para dotarlos de homogeneidad e
igualmente se ha ocupado de los demds aspectos relacionados con su
publicacion.

Manuel CALVO-GARCIA
William L. F. FELSTINER
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Citizenship in Federal Systems

Por
Peter H. Schuck*

Introduction

An odd and somewhat disquieting feature of citizenship talk ' in the
academy is its oscillation between two discursive poles, one formalis-
tic and the other substantive. We commonly speak of the legal principles
that regulate the statuses of citizen? and non-citizen *. But we also speak
of what citizenship actually means in a society in which citizens and

* PETER H. SCHUCK is the Simeon E. Baldwin Professor, Yale Law School. This
paper was originally published in 48 American Journal of Comparative Law 195 (2000).
The only updating that I have done is infra note 124.

' I discuss different dimensions of what I call citizenship talk in Peter H. Schuck,
Citizens, Strangers, and In-Betweens: Essays on Immigration and Citizenship 176-78
(1998).

2 For sound normative and perhaps constitutional reasons, citizenship in the U.S.
(and presumably elsewhere) is an essentially undifferentiated status. American law treats
all citizens, whether native-born or naturalized, the same for virtually all purposes, save
two: eligibility to be elected President of the United States, and the renunciation oath
required of naturalizing citizens, leading to somewhat different dual citizenship rules. See
id. at 227-29. Not germane here is the conventional distinction between citizens and
«nationals» (i.e., near-citizens but with lesser status and rights, usually as to voting) under
domestic and international law. See id. at 412, n. 2.

> The term «alien» carries a more unpleasant —and for some, offensive— conno-
tation than the term «non-citizen.» Johnson, «Aliens’ and the U.S. Immigration Laws: The
Social and Legal Construction of Nonpersons», 28 Miami Inter-American L. Rev. 263
(1996-97). Nevertheless, using «alien» can reduce confusion when one wishes to discuss
both federal and state citizenship, as I do here. We do not speak of U.S. citizens who are
citizens of New York and who enter New Jersey as «aliens» there. Unlike the citizen cat-
egory, immigration law divides aliens into many subcategories, each bearing different
rights, duties, and administrative statuses. See Schuck, «Current Debates About U.S. Cit-
izenshipy, in In Defense of the Alien, (Lydio Tomasi, ed., 1999), at 83-84.
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aliens tend to be unequal in resources as well as in status *. We generally
use the formalistic conception to describe what the law says citizenship
is, and the substantive conception to compare what it is with what we
think it could and should be . This tension between formal and sub-
stantive conceptions of citizenship reflects, among other things, the
stark differences among legal rules, political realities, and civic aspira-
tions.

Recent developments have heightened this tension by infusing new
uncertainties and complexities into the current debate over citizenship.
Many of these developments are gathered under the thematic portman-
teau —I am tempted to say idee fixe— of globalization. Whether com-
mentators view globalization as a harbinger of universal human rights,
political reform, and multicultural ethics®, as an insidious agent of a cor-
rosive world capitalism, or as something else, all seem to agree that glo-
balization is already having profound effects on the nation-state, present
and future.

Most of globalization’s cheerleaders, skeptics, and agnostics con-
verge on the view that an integrated world economy and new communi-
cations and information technologies are inexorably shrinking the plan-

4 Inequalities, of course, also persist and may even be growing, within each

of these groups, perhaps especially among non-citizens who are distributed bimodal-
ly (in the U.S., at least) with respect to their socioeconomic status at the time of
entry.

°  This comparison can prompt disparate reactions. I rejoice, for example, that Ger-
many has decided to permit long-resident descendants of former guestworkers to acquire
and transmit German citizenship, but I also wonder whether their new status as Germans
will succeed in integrating them into civil society. See generally, Paths to Inclusion: The
Integration of Migrants in the United States and Germany (Peter H. Schuck & Rainer
Miinz, eds., 1998).

®  Two premature celebrants are David Jacobson, Rights Across Borders: Immigra-
tion and the Decline of Citizenship (1996), and Yasemin N. Soysal, Limits of Citizenship:
Migrants and Postnational Membership in Europe (1994), to whose views I have reacted
in Schuck, supra n. 1, at 202-05. For other relatively upbeat treatments of this question,
see Thomas L. Friedman, The Lexus and the Olive Tree (1998); Rubenstein, «Citizenship
in a Borderless Worldy, in Legal Visions of the 21st Century. Essays in Honour of Judge
Christopher Weeramantry (Antony Anghie & Garry Sturgess, eds., 1998), at 183; Tina
Rosenberg, «A Bad Year for the World’s Border Guards», N. Y. Times, July 2, 1999, at
A16 (NATO bombing of Serbia, Pinochet arrest in London, and war crimes indictments
show hopeful erosion of sovereignty). This debate and its associated literature are sum-
marized and extended in Bosniak, «Citizenship Denationalized», 7 Ind. J. of Global Legal
Stud. 447 (2000).
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et, transforming a system of territorial nation-states into a global village
bound only by cyberspace. This, they say, renders anachronistic the
notion of political identity tied to a nation’s institutions, laws, borders,
culture’, and citizenship ®. Instead, globalization subjects even the most
insular communities to the remorseless, tradition-withering, homoge-
nizing discipline of world markets. In turn, the argument continues, these
forces threaten the safety net and indeed any other social practice that
cannot meet the acid test of economic efficiency. In this view, the com-
petition for pools of capital that can be moved around the world instan-
taneously with the click of a mouse is unleashing a headlong race to the
bottom in hot pursuit of the almighty dollar (or Euro)®.

I have serious misgivings about many of these claims, especially in
their more extreme, Marxist-Hegelian forms, which imagine an eco-
nomically determined, universalized unfolding of history '°. This paper,
however, is concerned not with the external, centrifugal forces that
threaten to transcend the nation-state, but with their opposites. Part I11
describes the internal, centripetal forces that may impel nation-states to
federalize power, devolving it downward to subnational units and in the
process altering the nature and significance of citizenship. Part III also
explores citizenship’s political, constitutional, sociological, and psycho-
logical meanings and the legal and policy instruments (federalism, most
notably) through which different polities may instantiate these meanings.

7 Canada, France, and other countries have imposed strict legal roles to inoculate their

national cultures against the American virus, but to little avail. See, e.g., Susan Catto, «Keep-
ing Canada’s Public TV Network Purely Canadian», N. Y. Times, Jan. 25, 2000, at B2; Antho-
ny DePalma, «It Isn’t So Simple To Be Canadian», N.Y. Times, July 14, 1999, at El.

¥ Observing the carnage in Kosovo, leading political figures and thinkers have
embraced this view. See, e.g., Havel, «Beyond the Nation-State», 9 The Responsive Com-
munity (Summer 1999). For a deeply skeptical account of these currents, see Leon Wieselti-
er, «Winning Ugly», The New Republic, June 28, 1999, at 33 (mocking statements of
Havel; of Bronislaw Geremek, Poland’s foreign minister; and of Jurgen Habermas).

°  For a representative example of the pessimistic side of this debate, see John Gray,
The False Dawn (1998).

' Such prophesies ignore some inconvenient facts. Nation-states have been pro-
liferating, not dying, as failed empires and states collapse, as demands for ethnic self-
determination and even independence multiply, and as jerry-built compromises to sup-
press nationality fail. For an example of the latter, see Jane Perlez, «U.S. Asking Taiwan
to Explain Its Policy After Uproar», N. Y. Times, July 14, 1999, at A3 (Taiwan asserting
its sovereignty). Many of these new nation-states, of course, are poorly equipped to exer-
cise much independent power on the world stage.
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How does federalism ' affect citizenship? Part IV focuses on four
aspects of a federation that shape citizenship’s meaning in that polity:
(1) its historical and political origins; (2) its social diversity; (3) its dis-
tribution of powers between the national (or federal) level and the sub-
national levels and among the latter; and (4) the rights and duties that
the federation accords to each level’s citizens. This discussion draws on
legal and political analyses of the federal systems in Australia, Canada,
Germany, Switzerland, the U.S., and to a lesser extent Belgium. Part V
discusses the recent, unanticipated renaissance in the U.S. of a dual sov-
ereignty form of federalism that many commentators hoped (or feared)
had passed irretrievably from the scene. I conclude with some brief
observations about the future of citizenship in federal systems.

I wish that this comparative analysis could yield analytically crisp
models of federal citizenship, models that could both crystallize our
understanding and guide future research. Alas, it cannot. All genuine fed-
eral systems are highly complex, contingent products of unique histori-
cal, social, and political forces. Comparisons can limn certain interesting
relationships, as this paper does. For example, the sub-national entity’s
pre-federation status and the nature of the political crisis that impelled it
to federate seem largely to determine the nature and extent of its inde-
pendence from the center and hence the significance of sub-national cit-
izenship. But extracting this kind of insight is not the same as develop-
ing coherent, non-trivial, generalizable hypotheses, much less testable
ones 2. Such a worthy ambition far exceeds the scope of this paper —and
perhaps the scientific capacities of comparative methodology as well .

The Changing Context of Citizenship

The social developments that drive globalization have been much
discussed. They include the integration of world markets through more
mobile capital, technology, and labor; related revolutions in telecom-
munications and transportation; the migration-driven proliferation of

" See my definition infra nn. 16-22.

Recall that my sample size is only six and cannot be much enlarged because few
other federal systems satisfy the paper’s definition, which I present infra nn. 16-22.

> For a recent and trenchant exploration of these capacities, see Chodosh, «Com-
paring Comparisons: In Search of Methodology», 84 lowa L. Rev. 1025 (1999).
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«transnational communities»; the end of the Cold War; rising education
levels; and the spread of liberal democratic hegemony, human rights
norms, market rationalism, dollarization (and Euro-ization) of national
currencies, and English as the world’s lingua franca.

At the same time, however, other social forces are blunting this
global thrust, pressing both supranational formations and nation-states
to devolve political authority both inward and downward "*. To further
complicate the picture, some of these developments are simultaneously
pushing in both transnational and sub-national directions.

Buffeted by these powerful cross-winds, the nation-state can choose
among several stabilization and survival strategies. One strategy, politi-
cal mitosis, is exemplified by the former Yugoslavia and the former
Soviet Union. States that are no longer viable as integrated, sovereign units
may fracture, forming new states that are more or less independent of
their reluctant parent state. A second strategy, exemplified by the Nazi
abolition of German federalism in 1934 and by Yugoslavia, Pakistan, and
Singapore today, is hyper-nationalism. Here, nation-states try to reinforce
ideologies and institutions that support or symbolize its unity in hopes of
consolidating power or staving off more wrenching change. A third strat-
egy is supra-nationalism, in which states surrender some of their sover-
eignty to a larger entity such as the EU °, merging themselves in it to
some extent. Federalism, the focus of this article, is a fourth strategy.

By federalism, I mean a system that divides political authority '®
between a nation-state and sub-national polities within its territory so

!4 At the supranational level, this pressure is reflected in the growing importance

of the EU’s subsidiarity principle, which requires that policy functions be lodged at the
lowest feasible level. Treaty Establishing the European Community, Feb. 7, 1992, Art. 3b,
[1992 IC.M.L.R. 573, 590. In some tension with this principle, however, is the expansive
universalist jurisprudence of the European Court of Human Rights. See, e.g., Roger Cohen,
«A European Identity: Nation-State Losing Ground», N.Y. Times, Jan. 14, 2000, at A3
(Court ruling requiring Britain to end ban on openly gay members of armed forces an
example of surrender of national sovereignty over law to European institutions.

'S Or to the U.S., as with various forms of dollarization adopted by Argentina,
Ecuador, and other nation-states. See, e.g., Larry Rohter, «U.S. Currency Becomes
Ecuadory», N.Y. Times, Jan. 18, 2000, at C1.

' T say political authority in order to minimize the well-known uncertainties sur-
rounding the more traditional term, sovereignty. For a recent analysis of different kinds of
sovereignty, see Stephen D. Krasner, Sovereignty: Organized Hypocrisy 3-4 (1999). As noted
in the text immediately below, I also mean to distinguish federalism from its more common
cognate, the decentralization of national policy administration and implementation.
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that both the national and sub-national polities directly govern indivi-
duals within their jurisdiction, and that confers both national and sub-
national citizenships'’. Some preliminary distinctions are in order here.
Federalism entails decentralized administration, but they are by no means
the same thing. Although long-unitary states like France, Spain, and the
United Kingdom often devolve authority to regional or local units of
administration, this devolution does not thereby create a sub-national
polity, much less sub-national citizenship. Nor is a federation’s dual citi-
zenship (national and sub-national '*) the same as dual citizenship in
international law (citizenship in more than one nation-state) *°. I also
exclude nation-states like India that are federal in form but largely uni-
tary in substance °, as well as supra-national formations like the Euro-
pean Union, a fully developed common market that has developed only
embryonic political institutions and bears a weak, though gradually

7" The nature of sub-national citizenship in a federation varies. In some federations,

citizenship in a sub-national unit follows more or less automatically from legal residence
there, coupled with national citizenship. In the U .S., for example, the Citizenship Clause
of the 14th Amendment mandated this relationship, which reversed an earlier constitu-
tional logic in which, according to Joseph Story, «Every citizen of a State is ipso facto a
citizen of the United States». Cited in Beaud, «The Question of Nationality Within a Fed-
eration: A Neglected Issue in Legislation Regarding Nationality», in Reinventing Citizen-
ship: Dual Citizenship, Social Rights, and Federal Citizenship in Europe and the United
States (Patrick Weil & Randall Hansen, eds., 2000). I discuss the Supreme Court’s current
understanding of this relationship in Part V infra.

Switzerland reverses the American pattern, deriving federation citizenship from can-
tonal citizenship, which in turn is based on residency. See, e.g., Hughes, «Cantonalism:
The Golden Epoch of Switzerland», in Comparative Federalism and Federation (Michael
Burgess & Alain Gagnon, eds., 1993)(herein after « Comparative Federalismy), at 160.
There are no references to provincial citizenship in the Canadian Charter, and none to state
citizenship in India’s Constitution. See Vicki C. Jackson, «Citizenship and Federalism»
(paper presented for Carnegie Comparative Citizenship Project: International Migration
Policy Program, Carnegie Endowment for International Peace, forthcoming 2000) (on
Switzerland, Canada, India, and U.S. citizenship roles).

'8 Beaud calls this citizenship in a sub-national unit «federated nationality». Id.
On the latter, see Schuck, supra n. 1, chap. 10; Spiro, «Dual Nationality and the
Meaning of Citizenship», 46 Emory L. J. 1435 (1997).

2 India’s states traditionally were little more than administrative agents of the
national government. Among other things, the national government can (and sometimes
does) dismiss states’ chief ministers and their governments simply by declaring an emer-
gency. See Rodden & Rose-Ackerman, «Does Federalism Preserve Markets?», 83 Va. L.
Rev. 1521, n. 129 (1997). Recently, however, Indian states have been able to exploit a more
fluid political system to extract concessions from New Delhi.
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more robust, conception of citizenship ?'. Finally, I exclude non-demo-
cratic federations like Yugoslavia, the Russian-led Commonwealth of
Independent States, and many sub-Saharan African polities.

Having provided a working definition of federalism, our question
becomes: What is the problem to which federalism might be a plausible
solution? The answer to this question, I believe, can largely be found in
the conjunction of three related but analytically separable forces: minori-
ty group demands, devolution’s functional advantages, and public dis-
content with centralized governance.

1. Minority group demands**. Some historians date the 20th cen-
tury from the assassination in 1914 of the Archduke Francis Ferdinand
by a Serbian nationalist, which led directly to the outbreak of World War
I. Similar demands within and between nation-states, often backed by
violence, constitute this century’s bloody hallmark. They will certainly
continue well into the next, as evidenced by the endless Balkan conflicts
and the insurgencies by Kurdish, Palestinian, Chechenyan, religious fun-
damentalist, and other minorities. Such disaggregative pressures, more-
over, are by no means confined to the Third World. Serious disaffection
persists in Spain, Belgium, Indonesia, and French Canada, for example,
and the claims of indigenes in Canada and the U. S. are being pressed
—non-violently, for the most part, and with considerable success .

At a minimum, these minority claims seek «recognition» of, or
respect for, their group identity by the state and its civil society **.
Depending on various demographic, military, economic, and political
factors, these claims for recognition may evolve into more strident

2l See, e.g., Ball, «The Making of a Transnational Capitalist Society: The Court of

Justice, Social Policy, and Individual Rights Under the European Community’s Legal
Order», 37 Harv. Int’l L. J. 307 (1996). Even today, EU citizenship is not insignificant; it
confers the right to vote for the European Parliament, to reside and work in any EU mem-
ber state and to vote in its local elections, and to invoke the protection of European insti-
tutions such as the European Court of Human Rights and the European Court of Justice.
Otherwise, however, it is still largely concerned with economic, not political, rights.

2 Sometimes, as in South Africa before 1994, the majority asserts this claim against
a ruling minority.

# See, e.g., Anthony DePalma, «A New State for Inuit: Frigid but Optimistic», N.Y.
Times, Jan. 29, 1999, at Al («the Inuit of Nunavut will be the first indigenous people in
the Americas to govern themselves so completely»); Michael Janofsky, «Agreement Is
Signed on Return of 84,000 Acres to Ute Indiansy, N.Y. Times, Jan. 14, 2000, at A14.

2 Charles Taylor, Multiculturalism: Examining the Politics of Recognition (1994);
Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights (1995).
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demands for some form of self-determination. The state and the claimant
groups then engage in a complex bargaining process in which threats,
violence, side payments, horsetrading, internal and international poli-
tics, and other modes of influence all play their parts. The recognition
granted by states may take the form of patronage, affirmative action and
other special benefit programs, constitutional protections, linguistic and
other cultural rights, group representation, economic concessions, politi-
cal party status, administrative autonomy, leverage within a federal
structure, self-determination within a commonwealth, independent
nation-state status, and many other variants.

Indeed, minority demands for autonomy may be so compelling, and
the forces of devolution so strong, that even long-unitary nation-states
may be unable to suppress or resist them. Robert Cottrell recently noted
that «[t]he most headstrong of Europe’s regions —such as Catalonia in
Spain, Flanders in Belgium, Scotland (a country in its own right, tech-
nically) within the United Kingdom— tend to be distinguished linguis-
tically, and by the sense of a distinct history of their own. In the new, bor-
derless Europe, they must be kept happy by a grant of powers over
matters such as culture, education, and local planning, for example —
because otherwise such regions cannot be maintained at all» **. Federal
states are even more vulnerable to such centrifugal claims, particularly
when their minorities are concentrated in discrete geographical areas.
This vulnerability is illustrated by Canada’s recent creation of the
Nunavut territory in response to Inuit demands for autonomy .

Disputes over the territorial boundaries of national and sub-nation-
al units provide an especially clear focus for state-destabilizing claims
by both minorities and majorities. Colonial powers traditionally drew the

3 Cottrell, «Europe: So Far, It Flies», N.Y. Rev. of Books, Apr. 8, 1999, at p. 73.
Westminster’s recent grant of broad legislative authority to Scotland, Wales, and Northern
Ireland, and Madrid’s concessions to Catalonia, confirm the truth of this observation. Even
Turkey may be moving, albeit glacially, toward some accommodation with its Kurdish
minority. See Stephen Kinzer, «Turkey Delays the Execution of Rebel Kurdy, N. Y. Times,
Jan. 13,2000, at 1 (conciliatory signs among Turkish and Kurd leaders).

% See supra n. 23. This vulnerability also helps to explain the traditionally militant
refusals of Turkey and Iraq to recognize the legitimacy of Kurdish claims. But see Kinz-
er, supra n. 25. In response to these pressures, the EU has established a Committee on the
Regions in Brussels. See generally, Roht-Arriaza, «The Committee on the Regions and
the Role of Regional Governments in the European Uniony», 20 Hastings Int’l & Comp. L.
Rev. 413 (1997).
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borders of their colonies according to political, military, or physical cri-
teria that served the short-term interests of the occupiers, whereas the
post-colonial regimes often viewed these borders as arbitrary and polit-
ically incendiary. This legacy provokes cross-border conflicts, as when
a cohesive, strongly identified ethnic group is divided between two or
more states?’, or when a region’s valuable natural resources are concen-
trated in one state to the exclusion of its neighbors .

When the Austro-Hungarian and Ottoman empires dissolved in the
wake of World War I, the victorious allies established many new states
whose fiercely contested borders often divided ethnic groups, forming
even smaller minorities in each of the resulting states. These highly
politicized and opportunistic creations sowed the seeds of insurgency,
revanchism, and other sources of political instability. State-creation
resumed after World War Il when Europe’s former colonies and protec-
torates won their independence and quickly contested their borders, and
then recurred with the fragmentation of the Soviet empire and Yugoslavia
at the end of the Cold War. The long-smouldering conflicts between
India and Pakistan, between China and Taiwan, between Israel and the
Palestinians, and among many African states show that territorial dis-
putes remain potent pressure points for those challenging the structure
and legitimacy of fragile states.

Ethnic self-assertion seems certain to cause even more political divi-
sion in the future. Literally hundreds of ethnic groups yearn to gain some
measure of cultural, economic, or political autonomy from, or within,
the larger polities in which they find themselves *. Human rights rhetoric
and practice, including (after the bombing of Yugoslavia during the
recent Kosovo war) a more credible threat of military intervention on
humanitarian grounds, will also encourage such claims.

Federalism offers a possible remedy for such majority-minority con-
flicts, a service it has often performed in the past. But in an internation-
al order that increasingly countenances, and in principle protects, ethnic
self-expression (if not always self-determination or autonomy), the

*" Examples include the Kurds in Turkey, Iraq, and Russia, and the Palestinians in

Israel, the occupied territories, Jordan, and many other nations in the region.

*  Examples include the oil and natural gas reserves in some of the new states of
Central Asia.

» Anestimated 1700 languages and 150 religions exist. Migration News, July 1999
http://migration.ucdavis.edu. India alone has 17 official languages.
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minorities-within-minorities phenomenon complicates any federalist
solution to such conflicts. Indeed, a federating polity that organizes a
sub-unit around a particular mode of ethnic representation and patron-
age may actually exacerbate existing intra-ethnic conflicts in that sub-
unit, thus encouraging new and more ardent minority claims for politi-
cal recognition, greater autonomy, or even full independence *.

2. Functional advantages of devolution. The nation-state’s dura-
bility *' reflects more than just the conservative forces of inertia, ideolo-
gy, and path dependency, important as they surely are. Its survival and
indeed its ability to flourish —the number of states, after all, continues
to grow— also reflects its functionality.

The nation-state enjoys certain comparative advantages over
smaller political units. Some of these advantages are readily expli-
cable by recourse to standard economic analysis. Thus, in an increas-
ingly interdependent world in which the actions of individuals and
groups both benefit and burden others with whom they cannot easi-
ly contract, only a polity as large as some nation-states can effec-
tively «internalize» many of these «externalities.» Nation-states,
moreover, can exploit some economies of scale and network effects
that smaller units cannot, such as monetary, taxation, military, re-
gulatory, and transportation systems. Indeed, some problems like
cross-border pollution, epidemic diseases, refugee movements, and
labor migration may yield to scale economies only at the supra-
national level *2. For such problems, regulation at the sub-unit level
may be ineffective —or even perverse **.

** For example, Peter Spiro notes that many of the indigenes in Quebec have

demanded the right to secede from an independent Quebec or at least have their autono-
my guaranteed within such a state. Conversation with the author, July 1999.

! Historians often date the recognition of sovereignty in the nation-state to the
Treaty of Westphalia in 1648, but recognizable, more or less unitary nation-states like Eng-
land, Spain, and Holland long antedated Westphalia.

2 This helps to explain why regional groupings like the EU and NAFTA have
proved attractive. Another important factor, of course, was the collective memory of two
world wars fought on European soil, which inspired both NATO and the trading blocs that
prefigured the EU.

¥ For example, state-level regulation, together with obstacles to inter-state collec-
tive action, might trigger a «race-to-the-bottom» dynamic in which states would be worse
off as competition among them for investment funds and jobs drives their standards down
to that of the lowest level state. Empirical studies, however, demonstrate that this compet-
itive dynamic is very complex, that it operates differently in different policy domains, and
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The nation-state also enjoys comparative advantages in certain ways
that may elude economic analysis. For reasons of history, ideology, and
group psychology, for example, the nation-state may often be a better
locus than either a smaller or a larger unit for eliciting feelings of social
solidarity and liberal community **, as well as the collective actions need-
ed to instantiate those values. For similar reasons, most people experi-
ence patriotism, self-sacrifice, and political identity largely, if not exclu-
sively, at the level of the nation-state **. As Euro-skeptics observe, who
is prepared to risk his life for the EU? (Or, one might add, for Yorkshire).
Sentiments like these seem to find cathexis in the nation-state, not some
larger or smaller unit ¢,

But this is hardly the entire story. The value of greater population
or territorial size today may be declining in certain respects, as the eco-
nomic successes of Hong Kong, Japan, and Singapore demonstrate.
Moreover, some forces that favor integration at the national or even
supra-national level may also —perhaps at the same time— be disag-
gregative. Examples of such fractionating forces are labor migration,

that races to the bottom are by no means inevitable. Much of the recent literature on this
question is cited in Peter H. Schuck, The Limits of Law: Essays on Democratic Gover-
nance 477, nn. 232-34 (2000).

3 See generally, Schuck, «Immigration Law and the Problem of Community», in
Clamor at the Gates: The New American Immigration (Nathan Glazer, ed., 1985), at 285.
The notion of liberal community is not an oxymoron. An interesting example is the recent
proposed change in the roles governing the distribution of donated organs to determine
priority according to need in the nation as a whole rather than, as in the prior system, need
in smaller regions. See, Sheryl Gay Stolberg, «Agreement on Plan to Revamp Organ Dis-
tribution», N.Y. Times, Nov. 12, 1999, at Al.

In the U.S. version of liberalism, at least, the primary value of individual freedom
has been opposed not to community per se but to governmental intrusion into the sphere
of civil society. See, e.g., Ladd, «Bowling with Tocqueville», 9 The Responsive Commu-
nity 11, 20 (1999) («The drift and consequences of American individualism are collec-
tivist, though certainly not of a state-centered variety»).

»  See «Europe Goes to the Polls», The Economist, June 12, 1999, at p. 21 (March
1999 survey indicating that roughly 90% of Europeans identify themselves by their coun-
try alone or first by their country and only second as a «European», with some variations
among countries). See Schuck, supra n. 34.

¢ For a fantasy, both amusing and chilling, about small-unit chauvinism, see
G.K Chesterton, The Napoleon of Notting Hill (1904). Peter Spiro argues, however,
that the spirit of sacrifice is moving away from the state to non-state communities
where loyalties are now more intensely felt. «The Citizenship Dilemmay, 51 Stan.
L. Rev. 597, 629-30 (1999). This broad claim, of course, is difficult to test empiri-
cally.
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which may affect sub-national regions very differently, and comparative
economic advantage, which often and increasingly favors decentraliza-
tion to nations, regions, or even cities*’.

Social complexity, then, can produce scale diseconomies as well as
scale economies. The transaction, information, and political costs of
attempting to resolve issues at the national level may be much higher
than doing so at a lower level *®. Other things being equal (a crucial
qualification in analyses like this one), centralized decision processes
that must engage and govern a large, heterogeneous national population
tend to be slower, more cumbersome, more costly, and more error-prone
than processes that address smaller, more homogeneous populations that
are closer to the key decisionmakers and thus generate more learning
through shorter feedback loops.

These general tendencies, of course, are sometimes tempered or
even outweighed by countervailing factors. In a larger unit, for example,
the political compromises needed to accommodate greater diversity may
be harder to strike **. On the other hand, decisionmakers whose con-
stituents have more diverse interests may find it easier to logroll and
compromise because more Pareto-superior trades (i.e., those in which
some stand to gain and none lose) are possible. Similarly, the greater the
distance of a central decisionmaker from a policy’s true cost bearers and
beneficiaries may leave her less informed, but it may also enable her to
be more independent, decisive, and bold in addressing controversial
issues like ethnic conflict *.

In deciding the governmental level at which power should be
exercised *', then, it can be hard to determine precisely where the
balance of advantage lies. The locus that is best for some decisions

7 See, e.g., Deeg, «Economic Globalization and the Shifting Boundaries of German

Federalismy», 26 Publius 27, 28 (1996). See generally, Saskia Sassen, Cities in a World
Economy (2000).

¥ See, e.g., Schuck & Williams, «Removing Criminal Aliens: The Pitfalls and
Promises of Federalism», 22 Harv. J. L. & Pub. Policy 367 (1999) (favoring decentralization
of some immigration enforcement functions). See also, supra n. 14 (subsidiarity principle).

¥ See discussion and citations in Schuck, supra n. 33.
During the civil rights struggle in the U.S., for example, the federal government
was far more proactive politically than the states.

4" This assumes, of course, that a prior decision has been made to allocate this power
to public officials rather than leave such decisions to private actors and market processes.
Such a decision is one type of what some have called «second-order decisions». See, e.g.,

40

28



PETER H. SCHUCK

will be the worst for others, depending on the nature of the particu-
lar policy at issue and the values of those whom it will affect. Fed-
eralism is an admirably flexible tool for locating and striking this
delicate balance.

3. Public discontent with centralized governance. Still, many
citizens in the liberal democracies seem convinced that some impor-
tant public policy decisions are too centralized **. This is most
apparent in the U.S., where the public has pressed Congress to
devolve federal authority over some major policy areas to the states,
and the U.S. Supreme Court has forced Congress to devolve even
more autonomy than Congress wishes **. Congress has gone still fur-
ther in some other areas, adopting market-based regulation and even
full privatization, the ultimate form of devolution. I return to the
American case in part V.

National governments in Europe have been far more reluctant
than the U .S. to shift economic and social policymaking authority
to lower levels. This is obviously so for unitary states like France,
Italy, Spain, and the U.K that have no sub-national polities (as dis-
tinct from administrative arms of the national government) to receive
the authority **. Some federal states like Germany, however, also
resist devolution. Although EU states have privatized many state-
owned companies, national policies imposing intrusive regulation and
high taxes on labor and capital continue to stifle job growth and
entrepreneurial activity.

Guido Calabresi & Philip Bobbitt, Tragic Choices (1978); Sunstein & Ullmann-Margalit,
«Second-Order Decisions», 110 Ethics 5 (1999).

“2 During the 1980s, the same was said about decisionmaking in large U.S. cor-
porations. However, competitive capital and product markets, and new management
theories stressing flexibility, drove them to adopt the flatter hierarchical structures and
decentralized decisionmaking that are the new conventional wisdom in corporate cir-
cles, as even a cursory reading of current business publications confirms.

# See, e.g., Kimel v. Florida Bd. of Regents, 2000WL14165 (U.S. Fla.) (Eleventh
Amendment immunity protects states from application to them of federal age discrim-
ination law); College Savings Bank v. Florida Prepaid Postsecondary Educ. Expense
Bd., 119 S.Ct. 2219 (1999) (Eleventh Amendment immunity protects states from intel-
lectual property infringement claims); Alden v. Maine, 119 S.Ct. 2240 (1999) (Eleventh
Amendment immunity protects states from suits in state courts).

#  «Undoing Britain», The Economist, November 6. 1999, at 6 (devolution to
regions in France and Spain very slow and unstable; predicting that Britain will be
the same).
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«Eurosclerosisy» (as this condition is often called) has persisted for
two decades and stricken all EU states including Germany, long the
engine of European prosperity **. The crisis that this condition has
engendered, moreover, seems destined to worsen as Europe’s exten-
sive, rigid, politically entrenched welfare states, whose already high
costs will be magnified by rapidly aging populations, collide with the
economic effects of even higher tax rates. The future trajectory of this
crisis can be glimpsed in the swift loss of public confidence in Ger-
many’s new SPD-Green government and in the June 1999 elections for
the EU Parliament, which signal widespread voter apathy about EU
politics and a conservative backlash in many countries against the EU’s
power and policies *°.

As public dissatisfaction with national policies grows and as
technological changes reduce many of the center’s comparative
advantages, regional and local interests stand to gain in their power
struggles with central authorities. As I detail in part V, recent U.S.
experience illustrates this devolutionary dynamic not only in domes-
tic policy but even in foreign trade and diplomacy, policy domains
in which national control is most widely (though even here, not uni-
versally) accepted. Such developments *’ suggest a more profound,
even seismic shift in the terms of political trade between the state’s
center and its periphery, much to the periphery’s advantage. This
shift is bound to be reflected in the allocation of power between
them and thus in the need for federalist institutions, processes, and
structures.

% In Germany, Chancellor Gerhard Schroder’s de-regulation, pro-growth, and tax

reform proposals have generally provoked stiff resistance despite persistently high unem-
ployment levels.

* See Warren Hoge, «Voters in Britain Rebuff Blair in Europe Parliament Elec-
tiony, N. Y. Times, June 15, 1999, at A5 (low turnout coupled with Europe-wide rejection
of socialist and center-left dominance of EU Parliament for first time).

47 There are many examples, from Northern Ireland to Canada to Indonesia. An
interesting one occurred recently in Brazil, where the state of Minas Gerais sought to
gain domestic political leverage over the national government by withholding its fed-
eral taxes, which made international credit agencies more reluctant to renew loans to
the national government. Larry Rohter. «Brazil’s Economic Crisis Pits President Against
Governors», N.Y. Times, Jan. 25, 1999, at A8. The gambit backfired, at least temporarily.
See Diana Jean Schemo, «World Bank Cuts Off Loans to 2 Brazilian States», N. Y.
Times, Jan. 29, 1999, at A3.
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The Multiple Dimensions of Citizenship

Citizenship —as social fact, as legal status, as idea, and as ideal—
is an ancient phenomenon with no agreed-upon definition, either then
or now **. Even in a single society, citizenship has many dimensions and
bears many meanings. Scholars of citizenship, of course, have analyzed
the concept in a variety of ways *. Nevertheless, four dimensions cap-
ture the full range of citizenship’s essential normative and positive mean-
ings. For want of better terms, I call these four dimensions political,
legal, psychological, and sociological. After briefly defining each of
them, I shall discuss the most important policy variables or levers that
states can and do employ when they enact their collective visions of
citizenship into law.

The political dimension of citizenship (at least in a democratic
state) affirms the value of public participation in the project of self-
government *’, tempered by an exclusionary principle that certain
types of political activity, notably voting *', is properly limited to those
who meet the standards for full membership in the polity, however
those standards may be defined.

The legal dimension, the most easily defined and measured,
emphasizes the positive law that creates the distinctive status of citi-
zen, usually in a constitution or other fundamental charter, and that
prescribes the specific rights and obligations attaching to citizens
but not to others on the state’s territory —much less to humankind
generally.

The psychological dimension is concerned with the political iden-
tity of citizens. Their political identity is determined by whether they
conceive of themselves primarily as members of a particular state
rather than as members of some other political community, by how
salient this identity is for them, and by the identity that others ascribe

* See Aristotle, The Politics (trans. T.A. Sinclair, rey. ed., 1981).

4 See discussion in Bosniak, supra n. 6.

After all, following the ancient practice conspicuously revived by the French
Revolution, we call participants citizens, not subjects.

' As discussed infra, many polities permit aliens to vote in some elections (usual-
ly local) but not others. Recently, the idea of giving parents extra votes to cast for their
children has aroused some academic interest. See Bennett, «Should Parents Be Given Extra
Votes on Account of Their Children? Toward a Conversational Understanding of Ameri-
can Democracy», 94 Nw. U. L. Rev. 503 (2000).
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to them. Political identity is not inconsistent with other facets of iden-
tity such as ethnicity, nor does it preclude the possibility that a citizen
may identify politically with more than one polity, as many dual and
single citizens do *.

The sociological dimension looks to how individual citizens are
integrated into civil society . This has a stronger normative resonance
in public debates than the other dimensions of citizenship. A notion
like «second-class citizenship» is used colloquially to criticize the
effective exclusion of women, minorities, or other groups from full
participation in the economic, cultural, political, or other aspects of
community life despite their legal status as citizens. Conversely, critics
may point to a polity’s failure to accord citizenship status to long-
resident groups, such as third-generation Turks in Germany, that may
be socially integrated in some ways (e.g., language) more than in oth-
ers (e.g., economic mobility).

Each state’s laws governing citizenship, immigration, and the
rights of aliens ** instantiate its particular values about how inclu-
sive it should be, along which dimensions, and on what terms.
Although immigration is the only gateway to citizenship for most
foreign-born individuals *, few states viewed themselves as coun-
tries of immigration until very recently, and even those that did, such
as the U.S., Australia, Canada, and Israel, had imposed certain racial,
religious, or nationality barriers *°, Italy, Ireland, and some other
European states still think of themselves as countries of emigration
even after they have in fact begun to experience net migratory
inflows. The extreme example is Germany >, despite almost 10% of
its population now being foreign-born (a larger share than in the

2 See sources cited supra n. 19.

T .H. Marshall, Citizenship and Social Class (1949), an early but very influen-
tial analysis of this dimension, emphasized the social rights needed to achieve equality.

** This last category is sometimes referred to as «immigrant» (as distinct from
«immigration») law.

> 1 say «most» rather than «all» because some foreign-born children of American
parents may, under the statutory roles of jus sanguinis, receive U.S. citizenship automati-
cally at birth.

% Onthe U.S,, see, e.g., Rogers M. Smith, Civic Ideals: Conflicting Visions of Cit-
izenship in U.S. History (1997).

> On Germany, see, e.g., Bade, «From Emigration to Immigration: The German
Experience in the Nineteenth and Twentieth Centuriesy», in Migration Past, Migration
Future 1 (Klaus Bade & Myron Weiner, eds., 1997).
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U.S.) and a demographic profile that ensures that this share will
steadily grow. Millions of German residents were born, raised, and
are permanently settled there without having gained German citi-
zenship for themselves or even for their German-born children or
grandchildren. (The German nationality law enacted in 1999, how-
ever, should gradually reverse this pattern through liberalization of
the rules governing jus sanguinis citizenship, dual citizenship, and
naturalization) *®.

In general, citizenship can be acquired in some or all of the
following ways: birth within the state’s territory (jus soli), birth to
parents who are citizens of the state (jus sanguinis), marriage to a
citizen, naturalization after a prescribed period of legal residence,
or as a result of ethno-cultural ties *°. (Other, less common routes
to citizenship include service in a state’s military and incorpora-
tion through annexation). Although these roles are generally a mat-
ter of national law, some federations legislate them at the sub-unit
level ©.

The specific roles that govern each of these modes of acquiring
citizenship varies from state to state. Two of the most important
variables concern the scope of the jus soli® and jus sanguinis ** rules.
Both primarily reflect historical and political factors. England, for
example, used jus soli to cement its subjects’ perpetual allegiance to

% See Roger Cohen, «Germany Makes Citizenship Easier for Foreigners to Get»,

N.Y. Times, May 22,1999, at A3.

% Israel’s Law of Return is perhaps the purest example of ethnically-based citizen-
ship; a newly-arrived Jew may acquire it even if his parents were not Israeli citizens. Per-
sons of German ancestry must show a strong cultural, especially linguistic, linkage to the
German nation in order to acquire immediate German citizenship. In 1993, however, Ger-
many limited the number of such «A4ussiedler» who may naturalize each year. See Munz
& Ohliger, «Long-Distance Citizens: Ethnic Germans and Their Immigration to Germany»,
in Paths to Inclusion, supra n. 5, at 160.

0 See Jackson, supra n. 17 (discussing variants).

For example, some states apply jus soli to the first generation born in the state,
while others apply it only to the second or even third generation born there. For a sum-
mary of the roles in the 25 states studied by the International Migration Policy Project of
the Carnegie Endowment for International Peace, see Patrick Weil, «Access to Citizen-
ship» (unpublished manuscript, 1999).

2 For example, states differ as to whether, in order to transmit citizenship, one or
both parents must be citizens; required periods of residence for the parents, the child, or
both; the number of generations after which jus sanguinis transmission of citizenship can
continue; and the like. Id.
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the Crown, the U.S. used it to attract immigrants **, and many Euro-
pean states used jus sanguinis to maintain emotional, political, mili-
tary, and economic links to their emigrant diasporas **. Several other
important variables also shape acquisition-of-citizenship rules —for
example, the period and continuity of residence necessary to become
eligible for naturalization, the availability of a shorter residence period
for spouses ®°, and the permissibility of dual citizenship *. States’
rules also differ as to whether and how a state may terminate (dena-
tionalize or denaturalize) one’s citizenship and how citizens may
renounce it and expatriate themselves ©’.

Citizenship’s most consequential dimension, of course, is the value
that accrues to the state granting it and to the individual receiving it,
above and beyond the value that they may gain from an individual’s mere
legal residence without citizenship. Some commentators doubt that
citizenship produces any real «value added» in a liberal democracy .
Others, noting that the marginal benefits of citizenship relative to legal
residence have declined (at least until recently ®) while the costs have
changed little, are more ambivalent about this status devaluation ™.
Citizenship’s value to both state and citizen, of course, mainly depends

% The American states did likewise, at least until 1868 when the Citizenship Clause

of the Fourteenth Amendment assigned state citizenship on the basis of mere residency.
See Peter H. Schuck & Rogers M. Smith, Citizenship Without Consent: Illegal Aliens in
the American Polity (1985). The significance of state citizenship is discussed in some detail
infra Part V.

#  See generally, Reinventing Citizenship, supra n. 17. It may also account for the
kinship-based citizenship in Ancient Greece. See H.D.F. Kitto, The Greeks 125 (1951).

% Weil, supra n. 61.

Here, the main determinants are whether the state requires those who are natu-
ralizing to renounce their other nationalities, whether and how the applicant must prove
the legal effectiveness of that renunciation in the state of first citizenship, and whether a
citizen of state A may acquire citizenship in state B without losing his citizenship in A as
a result. Id. See also, Schuck, supra n. 1, chapter 10.

7 For a discussion of the legal roles governing loss of U.S. citizenship, see Schuck,
supra n. 3.

% See, e.g., Legomsky, «Why Citizenship?», 35 Va. J. Int’l L. 279 (1994).

% 1In the U.S., this calculation changed dramatically in 1996 when Congress
authorized, and in some cases mandated, federal and state governments to discriminate
against some non-citizens in eligibility for certain public benefits. The Personal Respon-
sibility and Work Opportunity Reconciliation Act of 1996, Title IV and Sec. 742, 8
U.S.C. Sec. 1611-15, Pub.L. 104-193.

" See, e.g., Schuck, supra n. 1, chapters 7 and 8.
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on the value that they ascribe to the rights and duties that uniquely attach
to that status. Domestic law defines the most important of these but some
others are prescribed by international law ’' and even by other states ™.

Citizenship in a Federal System

How a federation affects citizenship depends on many factors, of
which four seem most important: (1) the historical and political motives
for federating; (2) the value that the federation and its people assign to
social and political pluralism; (3) the allocation of powers between the
federation’s national and sub-national levels, and among its sub-national
units; and (4) the legal rights ™ enjoyed by the federation’s citizens and
by citizens of sub-national units.

Motives. The reasons for creating federations help to determine
their subsequent levels of political and social coherence and cohesion
™. Most federations originate in one of four ways. First, pre-existing,
independent polities may decide to become sub-national units in a new
federated polity, retaining some portion of their former sovereignty .
The more consensual the independent polities’ decision to federate

"' Examples include the right to be repatriated to one’s state if one wishes, and the

right, when arrested in a foreign state, to consult there with the consul of one’s own state.
In one more example of the gap between rights and remedies in international law, see supra
n. 10, the U.S. Supreme Court recently denied an alien in the U.S. any legal remedy for a
violation of this consultation right. Breard v. Greene, 523 U.S. 371 (1998).

2 The rights of a dual citizen in one of her states, for example, may be affected by the
law of her other state of citizenship, which may include treaty law between the two states.

3 Idiscuss rights and not duties because citizenship, at least in the U.S., entails few
special legal (as distinguished from moral) duties other than jury duty and military ser-
vice. Nations that require military service usually limit it to citizens, but the U.S. con-
scripted aliens into its military before it abolished the draft in the 1970s.

™ Those reasons, of course, may cease to be persuasive or even relevant as condi-
tions change. Because foundational political structures tend to exhibit path dependency,
however, few if any federations have freely decided to transform themselves into unitary
states. But it is common for federations, once established, to alter their internal allocations
of power, as occurred when the U.S. Constitution supplanted the Articles of Confederation.

 That the American states were independent polities prior to ratification of the
Constitution is evidenced in the Articles of Confederation, which treated and denominated
them as such, and in the Continental Congresses and the Philadelphia convention, where
their representatives voted as such. When North Carolina and Rhode Island declined for
a time to ratify the Constitution, the U.S. treated them as independent states outside the
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was (as in the U.S. case), the more significant their retained sov-
ereignty, and thus their sub-national citizenship status, is likely to be
(as in the Swiss case) °. This contrasts with coerced federations like the
former Soviet Union and the former Yugoslavia. Second, federations
may be created under imperial auspices from what were colonial
administrative units, in which case the de-colonization settlement
determines the nature of the sovereignty that the center retains, as with
Canada”” and Australia”®. Third, a nation-state may create sub-nation-
al units corresponding to pre-existing cultural or political entities, as
with Belgium 7’ and as the U.S. did with respect to its western terri-
tories. Finally, the creation or recognition of sub-national polities may
reflect political, military, or administrative * goals of the new state’s
architects ®'.

Union. See, e.g., Akhil Reed Amar, «Abraham Lincoln and the American Uniony, 2001
U. 1ll. L. Rev. (forthcoming 2001). Professor Larry Kramer expresses doubts on this point.
Communication with the author, December 3, 1999.

" The 25 original cantons that came together in 1815 and later federated under a
constitution had not previously been sovereign states but did have distinct, state-like poli-
tical histories. Hughes, supra n. 17, at 156-57 (sovereignty «a fiction ... they scrambled
from one pre-state subordinate status straight into federal subjection»). A 26th canton was
carved out of the territory of another in 1980. Id.

"7 See Field, «The Differing Federalisms of Canada and the United States», 55 Law
& Contemp. Problems 107 (1992).

" See Rydon, «The Australian Tradition of Federalism and Federation», in Com-
parative Federalism 227.

" See O’Neill, «Re-Imagining Belgium: New Federalism and the Political Man-
agement of Cultural Diversity», 51 Parl. Affairs 241 (1998).

% This is not the same as administrative decentralization within a unitary state. See
discussion part II supra.

81" In creating the Federal Republic of Germany, the occupying allies established
and configured the new Ldnder for geopolitical reasons. Except for Bavaria and the
free cities of Hamburg and Bremen, the Ldnder were not previously independent poli-
ties, but their borders contained some. Donald P. Kommers, The Constitutional
Jurisprudence of the Federal Republic of Germany 61 (1997) («Schleswig-Holstein
contains much of its former territory, as do... Brandenburg, Mecklenburg, Saxony,
Saxony-Anhalt, and Thuringia. The remaining states were carved artificially out of
postwar zones of occupation ... yet these boundaries have proved remarkably durable.»)
Political motives also fueled the creation of western states in the U.S. and in Canada.
See, e.g., Gibbons, «Federal Societies, Institutions, and Politics», in Federalism and
the Role of the State 15, 19 (Herman Bakvis & William M. Chandler, eds., 1987)
(Canada’s provincial lines drawn not only to accommodate religious and linguistic
diversity but also to avoid creating a single prairie province that could rival Ontario
and Quebec).
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Pluralism. Some federations, like the U.S., Switzerland, and Cana-
da, were more socially heterogeneous at their inception than others, like
Germany and Australia ®. Still, most federations are designed to contain
the centrifugal forces of diverse cultural, linguistic, economic, and political
interests by giving those interests recognition and representation, while
also gaining the advantages of aggregation.

Federalism cannot easily resolve the political conflicts generated by
diversity, however, for its effort to defuse them can instead deepen and
harden them. And when a federation empowers a geographically con-
centrated minority group by making it the core of a sub-national polity,
it may easily foster new and more intractable conflicts between that
minority and others now subordinated to its control —for example,
Anglophones in Quebec *, Francophones in Flanders *, Russians in the
Baltic states ®*, and Croats or Muslims in the rump Yugoslavia *.

Whether a federation can ameliorate this minorities-within-minori-
ties problem depends, among other factors, on how minorities are dis-
tributed geographically, the nature and depth of social cleavages and dis-

8 See Rydon, supra n. 78, at 229 (advocates of Australian federation «stressed the

‘crimson thread of kinship” linking the people of the six colonies. There were no basic cul-
tural, racial, religious or linguistic differences between them. Differences between the
colonies which became the states were, and have remained, differences of geography, size,
and economic activity and potential»); Riker, «Six Books in Search of a Subject, or Does
Federalism Exist and Does It Matter?», 2 Compar. Pol. 135 (1969) (puzzled by federalism
in homogeneous society). Recent immigration to Australia, of course, has increased its
diversity. The same is true of Germany.

% In an interesting twist on this conflict, many Francophones in New Brunswick,
Canada’s only officially bilingual province, oppose independence for Quebec, fearing that
this would leave them and the rest of Canada’s French-speakers as a much smaller minor-
ity (only 5%) in the Quebec-less Canada. See, James Brooke, «Canada’s Other French-
Speakers Cope», N. Y. Times, Sept. 6, 1999, at A6 (New England ed.)

¥ See O’Neill, supra n. 79. Devolution of power to these cultural communities in
turn reinforced and magnified their demands for further autonomy. See discussion of
minorities-within-minorities problem, supra FNN. 28-30.

% See, e.g., Kalvaites, «Citizenship and National Identity in Baltic States», 16 B.U.
JoInt’l L. 231 (1998).

% 86. See, e.g., Cairns, «Constitutional Government and the Two Faces of Ethnicity:
Federalism is Not Enough», in Rethinking Federalism (Karen Knop et al., eds., 1995), at
15, 26-27 («In democratic federalisms the extensive movement of citizens across internal
‘borders’ is difficult to control without violating norms of equal citizenship. As a result,
an ethnically pure political unit will be a rarity [thus raising] the question of the status and
treatment of those who do not belong to the empowered regional majority»).
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parate political identities*’, whether the system as a whole tends to rein-
force those cleavages, as Canada does *, or to bridge or dampen them,
as the U .S. does®, how gradually the power-sharing arrangements are
introduced, and whether they are negotiated or imposed .

Allocations of Power. The significance of the dual citizenships held
by individuals in a federation is shaped by the formal structures of «ver-
tical» power-sharing among the national and sub-national levels and the
group and individual actors in civil society, by the formal structures of
«horizontaly» power-sharing among institutions at a given level, and by
the informal processes of conflict and cooperation that adapt and invig-
orate those structures . As a formal matter, of course, the fundamental
law determines how power is distributed among these entities. Thus, it
allocates the authority to make, implement, and enforce law in different
policy domains °%, establishes a system for representing the sub-units
(and perhaps non-governmental institutions) in the national parliament
and administration **, defines the relationship between national and sub-
national judiciaries ** and the rules for resolving conflicts between and

8 For a discussion of how federations can influence civic identities, see, e.g., Jack-

son, «Federalism and the Uses and Limits of Law: Printz and Principle?», 111 Harv. L. -
Rev. 2180, 2220-22 (1998).

8 See Simeon, «Canada and the United States: Lessons from the North American
Experience», in Rethinking Federalism, supra n. 86, at 257 (Canada «entrenches, perpetuates
and institutionalizes» cleavages).

¥ 1d., at 253 (U.S. cross-cuts cleavages). The Civil War, of course, is tragic testimo-
ny to the American system’s failure to bridge the social and political divisions of that era.

% The Belgian federation, for example, developed incrementally over thirty years
in a multistage process beginning with the formal recognition of linguistic «frontiersy in
1962 and culminating in the current settlement adopted in 1993. See O’Neill, supra n. 79.

°' For this reason, the constitutional divisions of power are an inadequate guide to
how any particular federal system actually operates. See, e.g., Bogdanor, «Forms of Auton-
omy and the Protection of Minorities», 126 Daedalus 65 (Spring 1997).

2 See discussion in text immediately following.

This is often a key role of the parliament’s upper chamber, as in the German
Bundesrat and the Swiss Council of States. This is also true of the Australian and
American senates, which are both powerful and directly elected by state voters, not
legislatures. See Sharman, «Second Chambersy, in Federalism and the Role of the
State, supra n. 81, at 82, 84.

% In the U.S., for example, the national and state court systems are wholly inde-
pendent, although the U.S. Constitution’s Supremacy Clause and judicial decisions may
dictate a degree of comity between them. See Erie R.R. v. Tompkins, 304 U.S. 64 (1938)
(federal courts must apply state’s substantive law in diversity-of-citizenship cases).
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among the levels *°, regulates the structure of the party systems *® and
voting rules®’, and addresses other institutional factors %.

Because effective power flows from the integration of both formal
and informal elements whose distribution varies in different federa-
tions, simple comparisons of federal systems can be misleading. For
example, Canada does not give its provinces any formal representation
in Parliament’s upper house *’, as most federations do, yet Canada
remains perhaps the most decentralized federation of all. Canadian
provinces possess more extensive independent policymaking authority
than German Lénder or American states do, particularly in areas like
commerce, economic regulation, labor relations, and immigration ',
Provincial prerogatives are also protected by the Supreme Court, the
umpire of Canadian federalism. In addition, provincial legislatures that
oppose the Court’s constitutional rulings can sometimes override them
through legislation "', Informally, moreover, Canada’s version of «coope-
rative executive federalism», a continuous process of negotiations and
«treaties» between Ottawa and the provinces over policy design and

implementation, assures a strong provincial role even where national

policymaking authority is clear '*.

%> On the importance of such arrangements in safeguarding federalism, see

Derthick, «The Structural Protections of American Federalism», in North American and
Comparative Federalism (Schreiber ed., 1992), at 8. The German Constitutional Court,
with half of its members selected by the Bundesrat, also actively protects Ldnder prerog-
atives. Switzerland’s Federal Tribunal can srike down cantonal, but not national, legisla-
tion. See Lenaerts, «Constitutionalism and the Many Faces of Federalismy», 38 Am. J.
Comp. L. 205, 254 (1990).

* In Australia, as in the U.S., parties are organized primarily at the state level. See
Rydon, supra n. 78, at 230.

7 See generally, Donald L. Horowitz, Ethnic Groups in Conflict (1985).

% An example of an informal institution is the practice in the U.S. of «senatorial
courtesy» in connection with certain presidential appointments.

*  See Hodge, «Patriation of the Canadian Constitution: Comparative Federalism
in a New Contexty, 60 Wash. L. Rev. 585,605 (1984) (Canadian Senate «never a true repos-
itory of sectional, provincial interest»).

1% On provincial power over immigration policy, see Tessier, «Immigration and the
Crisis in Federalism: A Comparison of the United States and Canaday, 3 Ind. J. Global
Legal Stud. 211 (1995).

1% Canadian Charter of Rights and Freedoms, Sec. 33. Quebec has often done so.
See Chapman, «Structure, Process, and the Federal Factor», in Comparative Fed-
eralism, supran. 17, at 69. Indeed, even Ottawa’s treaty-making power does not necessar-
ily bind the provinces within their broad spheres of legislative authority. See Friesen, «The

102

39



CITIZENSHIP IN FEDERAL SYSTEMS

Germany’s «administrative federalismy is different. The Ldnder pos-
sess the sole authority to administer laws unless the Basic Law provides

for national administration. Through the Bundesrat, the Ldinder may also

exercise an absolute veto over national laws affecting their vital interests '*;

moreover, they wield power over immigration and citizenship poli-
cies ' denied to Australian and American states ' and even to Canadi-
an provinces. Swiss cantons control cultural policy (e.g., language, edu-
cation, and religion) and exercise broad powers over taxation, banking
and welfare '%. Despite these important examples of decentralized fed-
eralism, there is much evidence of a more general centralizing trend dur-
ing the 20th century '*".

The nature of citizenship in a federation is influenced not only by
these vertical relationships between national and sub-national govern-
ments, but also by horizontal ones, including the equality of resources

Distribution of Treaty-Implementing Powers on Constitutional Federations: Thoughts on
the American and Canadian Models», 94 Colum. L. Rev. 1415, 1428-33 (1994). This
provincial autonomy, already great, appears to be growing. See, e.g., Anthony DePalma,
«Ottawa and Provinces (But Not Quebec) Agree on Social Program», N.Y. Times, Feb. 5,
1999, at AS (nation losing power to the provinces).

Germany has also been characterized as a system of «cooperative federalism» terms,
see Deeg, supra n. 37, at 30-31, as has Australia’s more formally centralized one. See
Warhurst, «Managing Intergovernmental Relationsy, in Federalism and the Role of the
States, supra n. 81, at 259, 261-63; Opeskin & Rothwell, «The Impact of Treaties on Aus-
tralian Federalismy», 27 Case W. Res. J. Int’l L. 1 (1995). The integration of national and
sub-national administration in these three parliamentary systems is more extensive and
fully institutionalized than in the American system.

1 The vital interests specified in the Basic Law include all constitutional amend-
ments, laws affecting Ldnder revenues, and laws affecting Ldnder administration of fed-
eral law.

14 See, e.g., Franck, «Clan and Superclan: Loyalty, Identity, and Community in
Law and Practice», 90 Am. J. Int’l L. 359, 380 (1996) (Lcinder must each decide whether
to allow their citizens to obtain another nationality).

19 Although this seems to have always been the case in Australia, see Mary Crock,
Immigration and Refugee Law in Australia (1998) (no mention of state role), it was not
always so in the U.S. See Neuman, «The Lost Century of Immigration Law (1776-1875)»,
93 Colum. L. Rev. 1833 (1993).

1% See, e.g., Thomas W. Merrill, 1 Green Bag 2d 153, 158 (1998); Hix, «Elections,
Parties, and Institutional Design: A Comparative Perspective on Eastern European Democ-
racy», W. Eur. Politics, July 1, 1998, at n. 30.

17 See, e.g., Heugelin, «New Wine in Old Bottles? Federalism and Nation-States
in the Twenty-First Century: A Conceptual Overview», in Rethinking Federalism, supra
n. 86, at 203, 206; Merrill, id. See also, Schuck, supra n. 33, at 424-26 (on the U.S.).
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and outcomes within and among the sub-national units. Indeed, the goal
of equality among sub-national units is sometimes a major normative
and political justification for further centralizing power within an exist-
ing federation. Accordingly, the fundamental law usually bars discrimi-
nation by one sub-national unit against the citizens of another sub-nation-
al unit ',

This egalitarian justification, however, often conflicts with other fed-
eralist goals like tolerating pluralism and limiting governmental
power ', When former Chancellor Helmut Kohl employed policies of
massive redistribution in an effort to reintegrate the eastern Lénder into
the Federal Republic, he invoked a Basic Law provision requiring the
national government to ensure reasonable equality between financially
strong and weak Lénder'"’. The fiscal burdens borne by Germans who
live in the west, however, contributed to Kohl’s 1998 electoral defeat.
They remain highly controversial today.

Citizens’ Rights. In most federal systems, the fundamental laws of
both national and sub-national governments define the rights that attach
to their own citizenship statuses. These individual rights, together with
any additional protections created by structural limits on public power,
constitute citizens’ legal endowment. Some of these rights, such as the
right to travel from subunit to subunit or the right (discussed immediately
above) to enjoy equal treatment in other subunits, pertain to or are
implied by the distinctive relationships among citizens of federations '
Other rights have no necessary relationship to the federal form adopted
by the polity that secures them.

Federations differ in the kind and amount of permissible variation
between national and sub-national laws. In the U.S., for example, many
state constitutions define their citizens’ rights in the very same words
that the federal constitution uses for U.S. citizens yet interpret those

1% See, e.g., U.S. Const., Art. IV, Sec. 2 and 14th Amend., Sec. 1, discussed in part
V infra; Basic Law of Germany, Art. 33. The evolution of Swiss law on discrimination
against people from other cantons is discussed in Beaud, supra n. 17 (summarizing analy-
sis by Rossi).

19 See, e.g., Simeon, supra n. 88, at 258 (Canada); Deeg, supra n. 37, at 49 (Ger-
many).

119 Kommers, supra n. 81, at 90. Australia also has a system of «fiscal federalism.»
Rydon, supra n. 78, at 233-34. In the U.S., as discussed in part V infra, the Congress and
the Supreme Court countenance significant inter-state inequalities.

""" Beaud calls these «federative rights.» Supran. 17.
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words differently. One finds even more variation between the federal and

state polities, and among the states, in the common law and statutory

rights that they confer. Much the same seems to be true in Canada ''?,

while Australia’s state constitutions apparently do not serve as
autonomous sources of individual rights in the same sense '**.

Two final rights-oriented issues in the design of federative citizen-
ship are (1) whether citizens of the nation enjoy greater rights than aliens,
and (2) whether citizens of a sub-national unit enjoy greater rights than
citizens of another sub-national unit who enter or take up residence in
the first one («federative rights», in Olivier Beaud’s taxonomy ''*). That
is, to what extent do nations (1) discriminate against aliens, and (2) per-
mit their sub-units to do so with respect to either aliens or citizens of
other sub-units?

The answer to the first question is complicated by the bewildering
details and heterogeneity —in each country and across countries— of
national and sub-national laws, including the variety of alien statuses
defined by law. All federations bar aliens from voting in national elec-
tions and limit their access to certain public benefits and public employ-
ment, but the commonalities end there ''°. Federations also differ on the
second question. The U.S. and Australian constitutions, for example, bar
their states from discriminating against citizens of other states ''®; Ger-

12 See, e.g., Kasserman, «Putting the Professor to Bed», 17 Contemp. Lab. L. J.

206, 217 (1995) (strong provincial statutes against employment discrimination); Harvetta
Asamoah et al., «Intemational Legal Developments in Review, 1997», 32 Int’l Law. 559,
573 (1997) (all but two provinces ban discrimination on basis of sexual orientation).

'3 See Thompson, «State Constitutional Law: American Lessons for Australian
Adventuresy, 63 Texas L. Rev. 1225 (1985). State parliaments, however, protect some indi-
vidual rights by statute. Id. at n. 234.

114 Supran. 17.

The Canadian provinces and German Ldnder regulate access to many public
benefits. Germany also requires residency permits that restrict non-citizens’ ability to trav-
el and work. On Switzerland, see, e.g., Matsis, «Guestworker Policies», 74 Marg. L. Rev.
525 (1991) (limits on public assistance); Patrick R. Ireland, The Policy Challenge of Eth-
nic Diversity, Immigrant Politics in France and Switzerland (1994) (Switzerland more
restrictive); Heisler, «Contextualizing Global Migration: Sketching the Socio-Political
Landscape in Europe», 3 UCLA J. Int’l & Foreign Art: 557, 588 (1999) (cantons have some
authority over rights of non-citizens). On the U.S., see Schuck, «The Treatment of Aliens
in the United States», in Paths to Inclusion, supra n. 5, chap. 7.

116 See U.S. Constitution, Art. IV, Sec. 2 and Amendment 14, Sec. 1 (Privileges and
Immunities Clauses); Australia Constitution, Sec. 117 (non-discrimination by states). Some
recent U.S. developments on point are discussed in part V infra.
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many’s Basic Law also seems to do so''”. Apparently, however, Canadi-

an provinces are permitted to discriminate against citizens of other
provinces in some respects ',

Citizenship in the U.S.

The U.S. is perhaps the paradigmatic example of a federation pro-
viding for dual sovereignty and dual citizenship. Indeed, the Supreme
Court recently reaffirmed these principles ''°. This seems evident when
one reconsiders, in the American context, the four factors just discussed
—the motives animating the creation of the federation, and its social
diversity, power allocations, and protection of individual rights.

The origins of the American Republic seem almost to have pre-
ordained a federative form. This despite the fact that, as the Framers
knew '?°, no such system had ever been successfully implemented on
so large a scale. In the American case, no imperial sovereign had
imposed federalism on its colonies, nor was a unitary state fissioning.
The Articles of Confederation constituted a consensual federation of
polities that, as the Declaration of Independence had earlier recited,
considered themselves free and independent states that were simulta-

"7 German Basic Law, Arts. 10 and 11 (freedom of mobility and occupational

choice).

118 See Sedlar, «Constitutional Protection of Individual Rights in Canada», 59 Notre
Dame L. Rev. 1191 (1984) («Apart from the right to pursue a livelihood in another
province, a non-resident is not protected from discriminatory provincial laws, such as those
barring landholding by non-residents.»).

1% «The Framers split the atom of sovereignty. It was the genius of their idea that
our citizens would have two political capacities, one state and one federal, each protected
from incursion by the other ... each with its own direct relationship, its own privity, its own
set of mutual rights and obligations to the people who sustain it and are governed by it.»
Saenz v. Roe, 526 U.S. 489, 504 n.17 (1999), quoting from U.S. Term Limits, Inc. v. Thorn-
ton, 514 U.S. 779,838 (1995) (Kennedy, J., concurring).

120 1d. («Federalism was our Nation’s own discovery.») In 1786, James Madison
undertook an exhaustive study of all past and present confederacies. The editor of Madi-
son’s papers notes that «The fundamental lesson that [Madison] drew from his study was
that confederacies were fragile creations, continually tending toward dissolution or impo-
tency. [Madison] saw the same fate in store for the American confederation unless drastic
corrective surgery were applied.» The Papers of James Madison, Vol. 9 (Robert Rutland,
ed., 1975), at 4.
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neously creating a new sovereignty and retaining much of their for-
mer sovereignty '?!. Having recently emerged from a long war of lib-
eration in which disunity had brought the states perilously close to
defeat, they viewed federation as a military and diplomatic necessity.
As a loose confederation of sovereign states whose beggar-thy-neigh-
bor policies had caused monetary, fiscal, and commercial chaos, the
Framers also wanted the Constitution to establish an embryonic com-
mon market and monetary union '*%,

The states’ remarkable social diversity also dictated a federation.
Their British heritage and English language provided only a thin
veneer of commonality, concealing important differences among
immigrants from disparate parts of the British Isles '**. Even Euro-
pean visitors were struck by the cultural, religious, geographic, polit-
ical, and economic heterogeneity among and within the states. Two
centuries later, of course, American society is infinitely more diverse
and pluralistic in almost every social dimension '**. Only a federal
polity can begin to accommodate such disparate values and interests
in such perpetual conflict '%°.

The American federation’s vertical allocation of political authority
between the nation and the states was designed to structure and facili-
tate its remarkable diversity, but this allocation also had a second, over-
riding purpose: to fragment public power in order to limit the reach of
government at both levels. This same power-diffusing, liberty-enlarging
spirit motivated another constitutional innovation '*°: the horizontal divi-

12l According to federalism scholar Daniel Elazar, polities founded by design have

always been federal. Elazar, «Contrasting Unitary and Federal Systemsy, 18 Int’l Pol. Sci.
Rev. 237 (1997).

122 See generally, Gordon S. Wood, The Creation of the American Republic 1776-
1787 (1998).

12 See, e.g., Bernard Bailyn, The Peopling of British North America: An Introduc-
tion (1986); David Hackett Fischer, Albion’s Seed: Four British Folkways in America
(1989).

124 This refers to the degree of diversity within the U.S. and thus within the states,
not to the diversity among the states, which may well have declined. See generally, Diver-
sity in America: Keeping Government at a Safe Distance (2003), which analyzes the nature
and extent of this diversity (diversities would be more accurate), and how law understands,
constructs, and regulates it.

125 See Schuck, supra n. 33, chap. 3.

See generally, Jack N. Rakove, Original Meanings: Politics and Ideas in the
Making of the Constitution (1996).
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sion of authority and competence among separate branches of the nation-
al and state governments ',

These constitutionally-mandated principles of federalism and separa-
tion of powers, however, do not exhaust the decentralizing thrust of the
American system. Decentralization of federal-level domestic programs, at
least those not geared to war, has always been a policy norm. The U.S.
Department of Agriculture, for example, from its origins in the 1860s has
organized its most important programs around state and local extension
services dominated by local political elites '**. The federal regulatory pro-
grams launched during the Progressive, New Deal, and Great Society eras
and augmented since the 1970s '** usually divide policy, fiscal, adminis-
trative, and enforcement responsibilities between the federal and state gov-
ernments '*°. State and local prerogatives are even greater in federal envi-
ronmental, health, education, welfare, and other social service programs
131 Pending legislation in Congress with broad, bipartisan support would
make it more difficult for the federal government to legislate and regulate
in ways that pre-empt the states on a wide range of issues 2. The shibbo-
leth of «states’ rights», moreover, is increasingly invoked on behalf of lib-
eral or libertarian causes ', as well as traditionally conservative ones.

Congress often decentralizes policymaking even more radically by
circumventing even the states and localities. Devolving federal authori-

127 Separation of powers principles are in some respects even more robust in state

constitutional law. See Rossi, «Institutional Design and the Lingering Legacy of Anti-fede-
ralist Separation of Powers Ideals in the States», 52 Vand. L. Rev. 1167 (1999).

' See Theodore A. Lowi, The End of Liberalism (2d ed., 1979). This was true even
of the U.S. military establishment. See Stephen Skowronek, Building a New American
State: The Expansion of National Administrative Capacities, 1877-1920 (1982).

12" For a summary of recent developments, see Schuck, supra n. 33, chaps. 7 and 13.
An important example of this divided responsibility is federal legislation regu-
lating occupational safety and health.

1 Some of the major exceptions are the Social Security retirement, Food Stamp,
Medicare, and federal tax programs, which are federally administered.

132 See, Stephen Labaton, «Anti-Federalism Measures Have Bipartisan Support»,
N.Y. Times, Sept. 6, 1999, at A8. In the hopes of heading off this legislation, President Clin-
ton issued an executive order requiring agencies to be more conscious of the effects of
federal regulations on states and localities. Id.

13 See, e.g., Sam Howe Verhovek, «Oregon Chafes at Measure to Stop Assisted
Suicidesy, N.Y. Times, Oct. 29, 1999, at Al (Oregon demanding right to legalize assisted
suicide, marijuana use, and other practices condemned at federal level); Richard Perez-
Pena, «Pataki to Impose Strict New Limits on Auto Emissions», N.Y. Times, Nov. 7, at 1
(New York will join California in exceeding national standards).
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ty to private groups rather than to state and local governments in effect
privatizes public law '**. By allowing a highly diffuse court system to
shape the content and enforcement of federal law through private litiga-
tion '**, Congress in effect renounces any realistic prospect of national
uniformity. When Congress goes beyond decentralization to deregulate,
as it has in many industries, it ordains that private contracts rather than
federal or state public law will define our rights and duties. Whatever
the policy or political merits of these devolutions '*¢, they are redefining
the meaning of U.S. citizenship by transforming the relationship between
the public and private in American life '*’.

Finally, the states have adopted (or in some cases retained from colo-
nial times) quasi-federative arrangements of their own, devolving sig-
nificant authority to their localities and, increasingly, to the private sec-
tor —but without thereby creating the system of multiple citizenships
that is a defining element of a federation '**. For example, the fiscal sys-
tems of most states depend heavily on locally voted and administered
property, school, and utility taxes —so much so that many of these sys-
tems have been challenged as unconstitutional for magnifying inequal-
ities in local communities’ ability to finance public education '**. More-
over, the constitutions and legislation of many states contain «home ruley»
provisions delegating significant political and policymaking authority
to municipalities. In addition, the states have traditionally decentralized
many of their administrative functions to counties and other local units,

13 In some cases, private groups are authorized to develop and enforce government

standards. See Schuck, supra n. 33, chap. 13 for examples.

135 See, e.g., R. Shep Melnick, Between the Lines: Interpreting Welfare Rights
(1994). Congress also allows private litigants in some federal civil rights cases to sue in
the state courts. See, e.g., 42 U.S.C. Section 1983.

136 For a schematic analysis of this question, see Schuck, supra n. 33, chap. 13.
Sociologist Theda Skocpol notes that federalism and decentralization histori-
cally have affected the nature of Americans’ conceptions and practice of citizenship
through their membership in federated civic organizations. Skocpol, «How Americans
Became Civicy, in Civic Engagement in American Democracy (Morris P. Fiorina & Theda
Skocpol, eds., 1999).

3% In contrast, the Austrian Constitution establishes a third tier of citizenship at the
communal level for certain purposes. See Jackson, supran. 17, at n.15.

139 The Supreme Court rejected the challenge under the federal Equal Protection
Clause in San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1 (1973). Challenges
on state constitutional grounds have been somewhat more successful. See, e.g., Sheff v.
O’Neill, 238 Conn. 1, 678 A.2d 1267 (1996).
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particularly in education, child welfare, and other social service programs.
The extent and terms of all of these devolutions, of course, are perpetual
sources of political strife between the different levels of government ',

I noted in part I'V that courts in the U.S. often interpret federally-
created rights differently than they interpret state-created rights, even
when the legal language is identical, and that these inter-state differences
in legal rights are even greater in the statutory and common law contexts
than they are in constitutional law. This brings us to the final pair of
issues raised there but now focused on American federalism. First, as a
constitutional matter, do U.S. citizens enjoy greater rights than aliens do?
Second, do citizens of one state enjoy greater rights than citizens of
another state who enter, or reside in, the first state?

The answer to the first question is «yes» if Congress decides to dis-
criminate, and probably «no» if a state does so in an area of exercised or
dormant federal authority, although the law is considerably more com-
plex than this '*'. Courts traditionally upheld discrimination by federal
or state law against legal permanent resident aliens and aliens with less-
er status with respect to public employment, access to public services,
and even in some private spheres unless the discrimination was based on
race rather than alienage. However, the Supreme Court’s decisions in
Takahashi v. Fish & Game Commission'** and Graham v. Richardson '
created a strong presumption against state laws that discriminate against
aliens '**. According to Graham’s rationales, such laws involve a consti-
tutionally suspect classification and also conflict with Congress’s ple-
nary power over immigration. Several years after Graham, the Court
struck down citizenship requirements for admission to a state bar '*.

0 This is evidently true in all federations. See, «Undoing Britain», supra n. 44, at

6 (nations with federal or quasi-federal systems in constant tug of war over power and
resources between center and regions).

41" This jurisprudence is detailed in Spiro, «The States and Immigration in an Era
of Demi-Sovereignties», 35 Va. J. Int’l L. 121 (1994).

142334 U.S. 410 (1948) (invalidating statute barring issuance of commercial fish-
ing license to person ineligible for citizenship).

143403 U.S. 365 (1971) (invalidating alienage classification in state welfare law).
Other decisions have recognized an exception, permitting states to discriminate
against aliens where necessary to express the state’s «political sovereignty». See, e.g.,
Cabell v. Chavez-Salido, 454 U.S. 432 (1982) (upholding state law excluding aliens from
certain public jobs).

' In re Griffiths, 413 U.S. 717 (1973). The same reasoning invalidated a citizenship
requirement for eligibility for state-funded scholarships. Nyquist v. Mauclet, 432 U.S. 1 (1977).
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In contrast, the Court in Mathews v. Diaz '*® recognized an even
stronger presumption that favors discrimination against aliens if Con-
gress enacts it. Congress exploited this principle in 1996 when it
enacted, and a federal court upheld, welfare reforms that not only
allowed states to discriminate against legal resident aliens but actual-
ly mandated it as a matter of national policy in certain situations '*’.
After much public criticism, Congress eased this policy but continues
to adhere to the principle that discrimination against aliens is often
justified.

The answer to the second question —whether the rights of U.S. cit-
izens change as they move from one American state to another— is
murkier. Policy heterogeneity among the American states, always great,
is further encouraged by three recent developments. First, Congress has
ceded greater autonomy to the states in many important domestic poli-
cy domains such as health care, welfare, public education, highways and
mass transit, legal gambling, urban renewal, and insurance. Second, the
states and even some localities are also establishing direct trade and
diplomatic ties with other nations, relationships that are not only inde-
pendent of national policies but sometimes in deep conflict with them '*,
This, despite the fact that the American states do not exercise any of the
independent authority in the area of immigration and naturalization poli-
cies that sub-units in some other nation-states do, often at some cost to
the value of national uniformity '*’. Indeed, the desire of regions with-

146426 U.S. 67 (1976) (upholding alienage classification in federal Medicare
law).

147 See discussion in Schuck, supra n. 1, at 193-202. The discriminatory provi-
sions of the 1996 law were upheld in Abreu v. Callaban, 971 F.Supp. 799 (S.D.N.Y.
1997). Certain state law discrimination against undocumented aliens were struck down
in League of United Latin American Citizens v. Wilson, 908 F.Supp. 755 (C.D. Cal.
1995) and CV 94-7569 MRP (Nov. 14, 1997).

148t is now increasingly common, for example, for states and cities to refuse on
human rights or environmental grounds to contract with or invest in particular foreign
nations with whom the U.S. has or seeks friendly relations. Although some scholars
applaud this development, see, e.g., Spiro, «Foreign Relations Federalismy», 70 U. Colo.
L. Rev. 331 (1999); Spiro, supra n. 141; Goldsmith, «Federal Courts, Foreign Affairs,
and Federalism», 83 Va. L. Rev. 1617 (1997), the notion that states may properly play
independent roles in foreign policy remains a decidedly minority view. Crosby v. Nat’l.
Foreign Trade Council, 530 U.S. 363 (2000) (striking down Massachusetts law requir-
ing state agencies to boycott companies that do business in Myanmar).

149" See Jackson, supra n. 17, at 18-20 (discussing Germany and Canada).
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in unitary European states to forge independent political links to the
EU has helped to fuel the demands of some regions for outright sov-
ereignty '*°.

A third development affecting equality of federative citizenship is
the Supreme Court’s campaign of constitutional reinterpretation '*'
designed to limit Congress’s power to adopt nationally uniform policies
enforceable in the federal '** or state '** courts. It remains to be seen how
great an obstacle these rulings pose to congressional power as a practi-
cal matter '**. It also remains to be seen whether they are best understood
as a return to an earlier, only recently-abandoned Court jurisprudence,
as the current Court majority maintains, or instead as a novel, even rad-
ical departure, as the dissenters claim '*°. In either event, the rulings in
effect give the states more freedom to develop their own policies and to
reduce legal accountability in certain domains.

Accordingly, the rights and duties of U.S. citizens and aliens alike
now depend more on state law and less on federal law than at any time
since the New Deal. At the same time, federal or state constitutional lim-
its on the power of states to discriminate against citizens of other states
and against aliens become relatively more significant. Given greater
inter-state diversity in public policies, the stakes in state citizenship could
become higher than ever before.

Yet the precise nature and significance of state citizenship remain
uncertain. The 14th Amendment’s Citizenship Clause made state
citizenship a matter of federal constitutional law, defining it simply as

150 «Undoing Britain», supra n. 44, at 18 (example of Scotland).

This campaign is being conducted along at least four different salients: the Com-
merce Clause (see. e.g., U.S. v. Lopez, 514 U.S. 549 (1995); the Tenth Amendment (see,
e.g., Printz v. U.S., 521 U.S. 898 (1997); the Eleventh Amendment (see, e.g., College Sav-
ings Bank, supra n. 43); and the Fourteenth Amendment (see, e.g., Kimel v. Florida Bd.
of Regents, supra n. 43). The Court has also accorded the states some regulatory flexibil-
ity in the sensitive, and perhaps sui generis, area of abortion rights. E.g., Planned Parent-
hood of Southeastern Pennsylvania v. Caser, 505 U.S. 833 (1992).

132 See, Kimel v. Florida Bd. of Regents, supra n. 43; College Savings Bank v. Flori-
da Prepaid Postsecondary Educ. Expense Bd., supra n. 43.

153 See, Alden v. Maine, supra n. 43.
As Larry Kramer points out, the Court’s recent Tenth Amendment decisions «are
essentially procedural and easily evaded (with conditional preemption and conditional
spending, for example).» Communication to author, dated November 29, 1999.

155 See 529 U.S. 598 (2000) (striking down Violence Against Women Act on Com-
merce Clause grounds).
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residence in a state, and according to constitutional scholar Laurence
Tribe, «the state has nothing to say about the matter» '**. But Tribe’s addi-
tion seems to be a non sequitur. The Clause does indeed provide that peo-
ple are citizens of the state «in which they reside», but a state presum-

ably retains the power, within constitutional limits, to define what

conduct constitutes «residence» '*’.

What, then, are those limits? The Supreme Court recently addressed

this question and, as often occurs, raised new ones. In Saenz v. Roe ',

the Court struck down a California law that limited the amount of wel-
fare benefits payable to families residing in the state for less than a year
to the (generally lower) amount that they would have received in the state
of previous residence '*°. The Court, which had previously protected U.S.
citizens’ «right to travel» from one state to another for any legitimate
reason ', distinguished three elements of that right: the right to enter or
leave a state; to be treated as a welcome visitor while temporarily in
another state; and to reside permanently in another state and be treated
like the state’s other citizens. Saenz, the Court noted, only involved the
last of these rights '*!.

The Court held that California’s reasons for treating its citizens dif-
ferently depending on their previous residence were not sufficiently com-

156 Tribe, N.Y. Rev. of Books, Sept. 24, 1998, at p. 33 (reviewing Charles Black, Jr.,
A New Birth of Freedom).

157 Peter Spiro suggests, intriguingly, that states could grant state citizenship to non-
residents and might even grant it to people who lack U.S. citizenship. Spiro, «The Citi-
zenship Dilemmay, 51 Stan. L. Rev. 597, 619 n.111 (explaining why immigrant-friendly
states might wish to do this).

18526 U.S. 489 (1999).

'3 The relevant federal agency had reviewed this law and issued it a waiver, per-
mitting California to receive federal reimbursement for welfare payments made under the
state’s law. In the 1996 welfare reform, Congress specifically authorized such state laws.
California’s limitation applied only to migrants from other states, not to immigrants from
other countries.

10T say «legitimate» because while the Court has held that inter-state movement
in order to increase one’s welfare benefits is not only legitimate but constitutionally pro-
tected, Shapiro v. Thompson, 394 U.S. 618 (1969), Congress sometimes criminalizes the
crossing of state lines for purposes it deems illegitimate. Thus, the Mann Act prohibits
transporting women across state lines for immoral purposes, and a pending bill would bar
inter-state travel for the purpose of avoiding a state’s abortion restrictions. See also the
Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996) (barring states from
giving full faith and credit to homosexual marriages contracted in other states).

11526 U.S. at 500-03.
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pelling to satisfy the 14th Amendment’s Citizenship Clause, which not
only confers state citizenship on residents but also bars states from
abridging the «privileges and immunities» of U.S. citizens who reside
in, and thus are citizens of, that state '*>. The Court stunned the legal
community, however, by basing this right on the latter. In so doing, the
Court exhumed a moribund provision that the Court had seemingly
buried in 1872, one that has been considered a dead letter ever since, and
one whose meaning —and thus its implications for the meaning of state
citizenship— remains exceedingly opaque '®.

One measure of this opacity is the Court majority’s concession in
Saenz that a state might justify discriminating against out-of-staters
if it could either challenge the bona fides of their residency and hence
of their state citizenship, or show that they might «establish residen-
cy for just long enough to acquire some readily portable benefit, such
as a divorce or a college education, that will be enjoyed after they
return to their original domicile» '*. The two dissenters pressed both
possibilities. They stressed, first, that states must be allowed to «use
bona fide residence requirements to ferret out those who intend to take
the privileges and run», and second, that even welfare benefits are
portable —they free up other resources and help one acquire perma-
nent skills— and thus invite the kinds of abuse by out-of-staters that
states can properly regulate '**. The possible expansion of these ratio-

12 Nevertheless, the Court reaffirmed the principle that under the U.S. Constitu-

tion’s Privileges and Immunities Clause, Art. IV, Sec. 2, a state may not disadvantage a
visitor without a «substantial reason ... beyond the mere fact that» he is from another state.
It noted, however, that under certain circumstances a state might be justified in charging
a visitor more for a service (e.g., state college tuition) than it charged its own citizens. Id.
at 505.

' See, e.g., Varat, «State Citizenship and Interstate Equality», 48 U. Chi. L. Rev.
487 (1981) (exploring possible meanings). On the other hand, Saenz s interpretation of that
provision to protect interstate travel was prefigured in some earlier Court decisions. See
Laurence H. Tribe, American Constitutional Law (3d ed., Vol. 1, Sec. 7-5, 1999) (review-
ing the evolution of the doctrine).

1% Id. at 505. See, Hills, Jr., «‘Poverty, Residency, and Federalism: States” Duty of
Impartiality Toward Newcomers», 1999 Sup. Ct. Rev. 127 (analyzing intersection of resi-
dency and equal treatment requirements in light of Saenz)

195 1d. at 517-20. The dissenters also maintained that the 14th Amendment Privi-
leges and Immunities Clause, like the one in Art. I'V, Sec. 2, was meant to protect only
«fundamental rights, rather than every public benefit established by positive law». Id. at
524-27.
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nales for discrimination leaves uncertain the kind of federation that the
Court will permit or require. Even saying that the Court favors states’
rights would be simplistic; after all, the same Court that protects the
states’ policymaking autonomy '*® also limits that autonomy '*’. What
cannot be gainsaid is that the current Court majority takes the principle
of a constitutionally-protected dual sovereignty far more seriously than
the Court has since the advent of the New Deal.

Whether state citizenship will once again become a meaningful
constitutional category, however, ultimately depends less on constitutional
jurisprudence than on political factors: whether and to what extent Con-
gress continues to devolve policymaking initiative to the states, how
diverse the states’ laws in different policy domains become, and how
much equality those state policies accord to out-of-state Americans and
to aliens. Similar factors will also affect the meaning of federal citizen-
ship, albeit in different ways. Diverse policies among states, for exam-
ple, reduce the equality-among-citizens value of federal citizenship. Con-
versely, federal permission for states to discriminate against aliens in
effect enhances the distinctive status and hence the value (in that sense)
of federal citizens’ rights.

Conclusion

The forces of globalization notwithstanding, the nation-state, with
its national citizenship, will remain the fundament of international law
and politics for the foreseeable future. On the whole, this should be a
source of relief, not regret, to friends of liberal democracy and the rule
of law ', The implosion of collapsing empires and failed states has igni-
ted an ethnic explosion whose violent and chaotic reverberations are only
now beginning to be felt. Ironically, it is the more robust rhetoric of
human rights and the new geopolitics of ethnic autonomy that are rein-
forcing ethnic demands for more self-rule. This geopolitics of ethnic
autonomy is foreshadowed both by continuing conflicts in the former
Yugoslavia, central Africa, central Asia, and even the British Isles and

166

See supra nn. 151-55.
In addition to Saenz, for example, the Court has barred states from imposing
term limits in congressional elections. See Thornton, supra n. 119.

1% See Schuck, supra n. 1, at 202-05.
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Europe, and by a growing but highly circumscribed willingness by out-
side powers to violate national sovereignty in the hopes of forestalling
ethnic wars, mass refugee movements, rogue state nuclearization, and
other vital concerns.

In this turbulent new world, federation and sub-national citizenship,
in their many variants, will be increasingly attractive modalities for
resolving entrenched political, legal, psychological, and sociological con-
flicts —while of course engendering new but hopefully more tractable
ones '%. Only a federal system can hope to exploit the advantages of both
scale and decentralization in order to adjust the contending interests and
perspectives of center and periphery.

As always, however, the devil will be in the details. The details in
turn will depend on a number of conditions: the distinctive historical and
political motives animating the federation’s origins, the diversity of the
civil societies in the federating populations, the formal and informal allo-
cations of power within and among levels of government and private
actors, and the distribution of rights and resources among national citi-
zens, sub-national citizens, and the non-citizens who will be affected by
each of these polities .

Because the American dual sovereignty model reflects these dif-
ferentiating factors, its utility as a model for polities with very dif-
ferent histories, values, constitutional structures, and civil societies is
limited. This American model’s limited generalizability is under-
scored by the remarkable dynamism and adaptability of its federal sys-
tem. Neither the recent devolutions of national power by the Supreme
Court, Congress, and federal agencies '”', nor the Court’s nationalizing
decision in Saenz, was anticipated by either politicians or consti-
tutional scholars. This humbling fact reminds us that the complexities
and contradictions of American federalism defy easy comprehension,
even by certified experts.

Other polities desperately searching for new forms of power-shar-
ing to contain the centripetal forces of political, economic, cultural, and

1% See part 111, supra.

See part I'V, supra. For an example of informal practices that undermine formal
ones, see Jackson, supra n. 17, at 16-17 (Russian citizenship roles).

17l Administrative agency devolution to states and private actors is most evident in
the policy domains of education, health, and other social services. The contested political
legitimacy of administrative agencies, however, makes their innovations in federalism more
episodic and equivocal.
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social fragmentation, and to accommodate more assertive minorities ',
may find more serviceable other federal systems like the Australian, Ger-
man, Swiss, Belgian, and Canadian. Like American federalism, each of
these systems is a creature of its unique history, political and social struc-
ture, ideology, legal rules, and civil society. The federating polities, how-
ever, may nonetheless draw some more general lessons from the Amer-
ican experience '”*: the importance of flexible institutions and pragmatic
ideology, the need to nurture cross-cutting diversities capable of muting
social cleavages rather than reinforcing them, the value of power-shar-
ing arrangements between center and periphery, the virtues of generous
and inclusive citizenships, and the wisdom of accomplishing all of this
before fire and steel impose their own more illiberal solutions.

172 For an account of how politically difficult it is to design such arrangements, see

«Undoing Britainy, supra n. 44.

'3 President Clinton recently drew on this experience in a politically extraordinary
speech in Ottawa urging Canada to view a reformed federalism as the key to preserving
its national unity. See, James Brooke, «Clinton Jolts Canadians With a Plea On Federal-
ism», N. Y. Times, Oct. 10, 1999, at 4.
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Je hay toute sorte de tyranie, et la parliere,
et l'effectuelle (I detest all kinds of tyranny,
those of words and those of facts)
Montaigne, Essais, Book III, VIII

Federalism is designed to prevent tyranny with-
out preventing governance
D. Elazar, Exploring Federalism

The debate that has taken place over the past decade as to whether
liberal democracies are suitably equipped from a normative and institu-
tional point of view to deal with cultural pluralism has revealed the need
to revise both the way that liberal democracies perceive their own uni-
versalist normativity in an increasingly globalised world as well as the
need to update a number of their institutions. This debate has also shown
the cultural limits of traditional liberal theories and the partiality of the
theoretical interpretations and practical applications of values such as
freedom, equality, autonomy, pluralism or dignity in liberal-democratic
multinational federalism.

This paper is mainly concerned with the notion of value pluralism
in liberal multinational federations. In the first section I understand value
pluralism as a theory of the structure of moral normativity in liberal
democracies. I defend the greater suitability of value pluralism over its
rival theories when one is attempting to revise democratic liberalism
from the perspective of the cultural, national and normative pluralism of
present-day democracies. In the second section, I link value pluralism
with multinational federations in order to discuss the suitability of estab-
lishing the recognition of national pluralism, a plurinational division of
powers, the participation in the processes of constitutional reform and
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the constitutional regulation of the right of self-determination, follow-
ing the decision of the Canadian Supreme Court in 1998.

Liberal Democracy and Value Pluralism

@

Let’s start with two observations of a more general nature. Firstly,
when one is attempting to «improve» liberal democracies, both ethical-
ly and functionally, in relation to cultural and national pluralism, two
strategies may be used:

a) In the first, we may place ourselves within the theoretical tradition
of political liberalism in order to be able to point out the limits, biases, prej-
udices and partial interpretations that it displays both in its ethical, anthro-
pological and constitutional aspects and in its institutional aspects - such as
federalism. This perspective allows us to carry out a theoretical revision in
order to refine liberal values themselves and the legitimation of democra-
cies as well as permitting us to put forward a number of proposals for prac-
tical reform that are more suitable for refining liberal values. The aim of
these refinements and reforms is to achieve a higher degree of accommo-
dation for cultural and national pluralism within contemporary societies '.

b) In the second, we may use liberal tradition as one of many pos-
sible approaches in order to build democratic polities that go beyond
western liberalism and which are more in tune with the normative, lin-
guistic, historical and cultural diversity of contemporary societies.

In terms of political theory, the first strategy attempts to create a lib-
eral theory of cultural pluralism (or multiculturalism) and national plu-
ralism. The second strategy is designed to produce a more ambitious
multicultural theory of democracy and political liberalism 2.

' The debate of recent years between political liberalism and cultural pluralism,

among other things, prompts one to: 1) maintain that the «well-ordered society» should not
only include political and economic issues (freedoms and resources), but also issues involv-
ing political accommodation (cultural rights, recognition and, where relevant, the institu-
tions of self-government and/or shared rule); ii) distrust those moral theories or theories
of «justice» which are strongly deductive in nature when one is dealing with heterogeneous
values, interests, identities and contexts. Even if we accept that justice is the main objec-
tive to achieve in the public arena —which is by no means clear— there appears to be no
rational and uncontroversial way to establish its «principles» or its rules of priority.

> An example of the contrast between these two intellectual strategies may be found
in the debate between B. Parekh and W. Kymlicka in Constellations 4/1, 1997.
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Secondly, it is possible to identify four general types of theory,
including liberalism, in relation to how they understand the internal
structure of moral normativity —in other words, its basic ontology:

1) Monist theories

2) Culturally pluralist theories

3) Pluralist theories with fully rank-ordered values

4)  Pluralist theories without fully rank-ordered values (value plu-

ralism)

By monist theories I mean those that defend that only one way of
life is the best. A way of life that is based on a value that is considered
to be a priority, or on a single combination of several values, and which
is preferable to any other way of life. Moral monism normally under-
stands its position to be the most «rational» or «human» and of uni-
versal application, both for the members of any given collective and
for humanity as a whole. This position is usually based on a concep-
tion of «human naturey», which is given a moral-ontological superior-
ity over any differences of a cultural origin that individuals or groups
display. The good life cannot be lived differently to that which is
defended and there are no equivalent good ways of life (for example,
Plato and usual interpretations of monotheistic religions). In contrast,
culturally pluralist theories establish the impossibility of any anthro-
pology (or ethics) that fails to take into account the cultural character-
istics that define individuals and groups. Inevitably, any conception of
the good way of life will depend more on the particular cultures of a
given group of individuals than on any characteristics that may be
shared by all of them. Humanity itself and its moral answers are plu-
ral. Cultures, and their particular «centres of gravity» (Herder) are nor-
mally understood here to mean autonomous, global, separate, valuable,
static and more or less homogeneous groups that should be preserved
by each collective (ex. Vico, Herder). On the other hand, pluralist the-
ories with fully rank-ordered values accept both the heterogeneity of
a series of values that cannot be reduced to a single value, and the pos-
sibility of establishing a permanent and universal priority of these het-
erogeneous values for all individuals (for example, the lexicographi-
cal priority between Rawls’ two principles). In this sense, these theories
refer once again to a kind of conception of human nature. Finally, plu-
ralist theories without fully rank-ordered values, or value pluralism,
defend the existence of a multiplicity of heterogeneous values that can-
not be reduced to a single value, nor to a permanent and universal order
of priority for all individuals and for all cases (I. Berlin is obviously
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the main reference here?). It is important to point out that political liberal-
ism has mainly been based, philosophically speaking, both on monist prin-
ciples and on pluralist principles with or without a fixed ranking of values.
These positions are logically mutually exclusive in philosophical terms.

From now on, we will place ourselves in strategy (a) mentioned
above and value pluralism (type 4). On the one hand, the reason for
adopting strategy (a) of the internal revision of liberalism is based on
our general interest in the revision and reform of liberal federalism in
multinational contexts. The general objective is two-fold: improve the
normative perspective of liberalism when there is more than one nation-
al demos within a single democracy, and establish a more suitable insti-
tutionalisation for the accommodation of national pluralism than that
offered by traditional federalism. In general terms, and using the main
western multinational democracies as our reference point (Canada, Bel-
gium, United Kingdom and Spain), it appears that disagreement on what
is meant by a liberal democracy in a multinational context is not so much
related to different ways of life, but to issues regarding the national iden-
tity of individuals. On the other hand, the reason for adopting value plu-
ralism as a meta-ethical perspective of political liberalism is based on
its greater ability to provide a version of political liberalism that is more
sensitive to the goods, values and identities of national and cultural plu-
ralism. This version contrasts with the monist «philosophia perennis»
that has so influenced the moral and political philosophy from classical
Greece until our era®. In principle, this base permits a more open and
less dogmatic position when establishing any kind of dialogue or delib-
eration than that permitted by alternative theories. A dialogue which,
especially in the case of cultural pluralism, is preceded by the difficul-
ty to find a language that is morally neutral and acceptable to all, and
which at the same time is as open as possible to incorporate the «possi-
bilities» that cultural frameworks offer, as well as their «limits» °. More-
over, this greater theoretical prudence of value pluralism means, in prin-
ciple, that it is able to show interest in practical experiences and in

Information about Berlin and his work is available at www.wolfson.ox.ac.uk/berlin/vl/
Berlin insists that monism is in the base of any extremism, «My Intellectual Path»,
New York Review of Books, 14 May, 1998. The classical reference is 1. Berlin, Four Essays
on Liberty, Oxford, Oxford University Press, 1969
> 1. Berlin, Vico and Herder: Two Studies in the History of Ideas, London, Hogarth
Press, 1976
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comparative politics °. Finally, value pluralism accepts the inevitability
of disagreement in those practical situations in which a series of values
that are both desirable but contradictory coincide; values which cannot
be synthesised, nor easily prioritised’.

The perspective of value pluralism also brings us closer to the typ-
ical cases of rational undecidibility in the moral world and to the dilem-
mas and rivalry of moral values that are so attractively dramatised in
Greek and Shakespearian tragedies. Tragedies are usually beyond the
boundaries of human languages. In these tragedies we never complete-
ly understand the motives of characters whose actions are not totally
decidible from a rational point of view. But these characters must act and
with their doubts, questions with many answers and actions they force
the spectators’ most insecure side of their character to participate in the
action. We are faced with an agonist plurality that at times will be «trag-
ic», not only because it represents some kind of loss, but because we can-
not avoid some negative consequences, whatever we decide to do.
Tragedies such as Euripides’ Medea or Shakespeare’s King Lear, to men-
tion but two of my favourites, reinforce individuals’ moral perspective,
the awareness of the limitations of their rational systems (monists or plu-
ralists), and the possibility to become better moral thinkers when they
perceive the difficulty of obtaining clear answers to what is happening
on stage ®. Moreover, and despite the «objectivity» of Berlin’s concep-
tion of values, men and women are historical beings that transform them-
selves, partly because of decisions they have taken. From a more epis-
temological standpoint, value pluralism also relates to the modern
attitude of the humanists of the 16™ century; an attitude which is more

¢ As also Berlin stresses, in politics it will be always important to know that there

are «regionsy» in which gardeners obtain better results than botanicals, «Realism in Poli-
tics», Spectator 193, 1954.

" Value pluralism is perfectly compatible with partial orderings of values and goods
established for specific subjects and contexts. That is, value pluralism is compatible with
particularly, not fully, rank-ordered values. This is one of the potential functions for prac-
tical processes of deliberative democracy.

¥ From a complementary psychological perspective, see for example Harold
Bloom’s analysis of Macbeth, «The enigma of Macbeth, as a drama, always will remain
its protagonist’s hold upon our terrified sympathy. Shakespeare surmised the guilty imag-
inings we share with Macbeth, who is Mr Hyde to our Dr. Jekyll (...) Clearly the ironies
of Macbeth are not born of clashing perspectives but of divisions in the self -in Macbeth
and in the audience», H. Bloom, Shakespeare. The Invention of the Human, London, Fourth
Estate, 1998: 523, 535.
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sceptical, tolerant and concerned with the practical aspects of human
existence than that of the more «systematic» theorisation of Cartesian
philosophy and the scientific revolution of the following century, which
influenced contemporary moral thought’.

w

When one is situated in the (a)(4) perspective, the first condition
will be to show if there is or is not any compatibility between political
liberalism and value pluralism. Berlin himself warns that there is no log-
ical link between them. Following the Berlinian path itself, this leads us
to the existence or not of some kind of normative priority for liberty —
previously defined— in political liberalism. I believe that Berlin’s argu-
ments in favour of compatibility are not totally conclusive, but they are
more persuasive when we are dealing with the political and practical
dimensions of value pluralism in diverse cultural and national societies.

One of Berlin’s most important contributions is to understand that
the universal contents of morality generate unavoidable conflicts among
its values '°. As it is well known, value pluralism makes «harmonious»
moral and political projects, even those of a liberal character, not only
impracticable but incoherent ''. Berlin’s answer to the link between value

’  Similarly, Stephen Toulmin reminds us how, at the beginning of the modern age,

Montaigne turns out to be nearer the linguistic pluralism of Wittgenstein than the more
systematic authors of the 17" and 18" centuries, S.Toulmin, Cosmopolis: The Hidden
Agenda of Modernity, Chicago, The University of Chicago Press, 1990.

!0 This refers to the classic discussion on the incomparability, incommensurability
and incompatibility of values. I do not develop this point here. See J.Raz, The Morality of
Freedom, Oxford, Oxford University Press, 1986, ch. 13 and Ethics in the Public Domain,
Oxford, Clarendon, 1994; Gray 1995, ch 2; M. Walzer, «Are there limits to Liberalism?»,
The New York Review of Books, 19 Oct, 1995; B. Barry, Political Argument, Berkeley, Uni-
versity of California Press, 1990; W. Galston, Liberal Purposes: Goods, Virtues and Diver-
sity in the Liberal State, Cambridge, Cambridge University Press, 1991; Ch. Taylor, «The
Diversity of Goodsy, in A. Sen - B. Williams (eds), Utilitarianism and Beyond, Cambridge,
Cambridge University Press, 1982

" Other criticisms of monist and culturally pluralist positions as partial and inco-
herent in J. Gray, Isaiah Berlin, London, Harper Collins, 1995, ch 9; B. Parekh, Rethink-
ing Multiculturalism. Cultural Diversity and Political Theory, London, Macmillan 2000,
ch 1 and 2. In this latter work the author says: «Historically speaking liberalism began, at
least in the English-speaking world, as a doctrine stressing the contingency of and abstract-
ing away ethnic, religious, cultural and other differences. Not surprisingly it faces acute
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pluralism and liberalism is negative liberty. This approach has been crit-
icised in several ways. I will mention but two. On the one hand, Charles
Taylor has emphasised some relevant difficulties in the conceptual sep-
aration between negative and positive liberties, even when we consider
more sophisticated versions of negative liberty (exercise concept) than
those that associate it to a mere absence of interference from outside
sources (opportunity concept). In the opportunity concept of freedom
one individual is considered free regardless what he/she does in that
sphere. It is included in classical Hobbes’ and Bentham’s approaches. In
the exercise concept, freedom is linked to some activated human capac-
ity, such as autonomy or self-rule. In this concept, the lack of outside
interference is just a condition but not a sufficient requirement of free-
dom. Following a similar path of S. Mill, Taylor defends a qualitative
approach about what practices deserve a higher moral status in any con-
sideration about freedom. Non-interference does not work as a workable
discriminatory criteria among negative liberties. Negative and positive
liberties can not but interfere (in education, for example) 2. On the other
hand, John Gray observes that autonomy neither can be considered as a
«fundamental» value of liberalism from the perspective of value plural-
ism —because there are valuable ways of life that are not autonomous
but stem from tradition— nor can negative liberty be considered but one
value among others. Moreover, negative liberties are also diverse and
incommensurable and they can be ordered and combined in different
ways. By the same token, it is not possible to maintain that liberal
democracy is the only legitimate model of political organisation but sim-
ply one of many. So, strictly speaking, it would be a matter of choosing
between liberalism and value pluralism. Nevertheless, what seems to be
unacceptable in practice, after a certain basic level of morality has been

structural difficulties getting these differences back into its views of man and politics»
(«Introduction», footnote 12, p. 346)

12 Obviously, here we would need the always difficult question of establishing some
kind of rank-ordering of human wants, as well as to decide about some potential trans-
cultural requirements of these wants at the moment of protecting negative liberties in dif-
ferent «backgrounds understandings». See Ch. Taylor, Philosophical Papers II: Philoso-
phy and the Human Sciences, Cambridge, Cambridge University Press, 1985. Berlin is
certaintly not a systematic thinker. In his theory there is a constant lack of determination
about the theoretical status of «values», between a Herderian-Hegelian perspective of self-
transformation within specific cultures and a Kantian perspective where values are simi-
lar to the cathegories of the Transcendental Analytics of the first Critique.
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achieved and the «universal evils» have been avoided (slavery, torture,
etc), is to oblige individuals and groups to accept specific ways of life
when they reject them. In Hirschmann’s terms, it is not the job of a
political system to ensure that individuals and groups are loyal to a
set of values or a certain way of life, it must ensure that they have
voice within them and an exit from them. Although in theoretical
terms we can not have a conclusive defense of the priority of negative
liberties (and perhaps a clear criteria of demarcation), they can usu-
ally be presented as the moral (and internally potentially agonic) basic
layer of liberal politics.

A second related but different question will be if there are other
models of political organisation, apart from liberal democracy, which
are able to ensure the kind of individual freedom represented by dissi-
dence and diversity. This is a more empirical than logical question. There
are different positions and internal dissidence in all cultures. It seems
that it is not legitimate to use «culture» to justify the repression of inter-
nal dissidence. Authors such as Taylor, Gray and Parekh are right to urge
us to pay attention to certain values and ways of life ignored by liberal
tradition. Many of them display moral virtues that liberalism is blind to
or barely sees, and whose presence is not only acceptable but desirable
in democracies which show more normative and institutional sensitivi-
ty to cultural and national pluralism. In any case, value pluralism warns
about the internal plural and agonist nature of politics, something that
Kantian and Utilitarian theories try to avoid. Moreover, we may add that
the legitimising values in politics are not always related to morality but
to functional and other normative perspectives.

The conclusion about this second question is that it is more difficult
to be persuaded of the practical possibility of pluralism and dissidence
within a regime in which negative individual freedom, even in its «oppor-
tunity concept», and an exit from the dominant ways of life of a society
are not guaranteed *. Negative liberty belongs to the historical and

' See G. Crowder, «John Gray’s Pluralist Critique of Liberalism», Journal of

Applied Philosophy, 15, 3, 1998: 287-98; D. Weinstock, «The Graying of Berlin», Criti-
cal Review, 11, 1997: 481-501. Gray coherently recommends to go from Kantian to Hobbe-
sian legitimising patterns in politics. What is needed is not a set of common values in soci-
ety but a set of common institutions that are able to deal with rival values and interests. In
fact, he says, the liberal state was born from the search to a modus vivendi agreement. (He
also insists that Hobbes did not necessarily need to defend an absolutist perspective in
order to maintain peace, in contrast with C. Schmitt’s criticism on Hobbes’ theory for being
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organisational core of these kinds of democracies.Value pluralism high-
lights the fact that liberal democracies represent a historical, institutional
and practical sedimentation, which has shown its compatibility with
those objectives. In any case, the adoption of the perspective of value
pluralism as the basis for the moral structure of political liberalism
favours the adoption of a less arrogant attitude by the defenders of the
latter than what normally occurs with monist and fully rank-ordered plu-
ralist theories.

@y

In an earlier work, I mentioned the /inguistic pluralism that under-
lies the legitimacy of present-day democracies after the pragmatic rev-
olution brought about by Wittgenstein’s Investigations. At that time, |
pointed out that

«epistemologically, the emphasis is now on contextualisation and
cognitive plurality. This dilutes the idea of a single fundamental ratio-
nality, whether it be of a scientific or of a different nature. It could be
said that plurality and contextualisation explode within the very interi-
or of the discourse of scientific disciplines: there is neither a single lan-
guage, nor is there, in existing languages, the same «logical formy». Obvi-
ously, contextualising the different theoretical approaches as well as
underlining their plurality does not imply the acceptance of an episte-
mological or moral relativism of a «post-modern»nature, but rather ques-
tions the claims of the ‘fundamental uniqueness’ made by certain con-
temporary theories of democracy» '*.

«too liberal» when it maintains the distinction between society and state). See J. Gray,
Two faces of Liberalism, Polity-Blackwell, Cambridge 2000, esp. ch 4 «Modus viven-
di». However, I think that the limits for any legitimate practical polity are led by the need
of protecting the value of negative liberty that I. Berlin had in mind. Under this per-
spective, liberalism still maintains the practical «negative» legitimising strength based
on avoiding evil rather than achieving good in institutions and practical life, that is pre-
sent in Berlin’ and (partially) in Stuart Mill’s approaches. This is something more than
coexistence. See also M. Oakeshott, Hobbes on Civil Association, Oxford, Blackwell,
1975.

4 F. Requejo, «Democratic legitimacy and national pluralismy, in F. Requejo (ed),
Democracy and National Pluralism, London, Routledge 2001: 158-9. Here I point out the
complementarity between the epistemological perspective opened by Wittgenstein’s /nves-
tigations and the ethical perspective based on value pluralism.
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But legitimising normativity, moreover, is not just the morality of
values. Faced with this normative pluralism which, in general terms
includes moral, cultural and functional dimensions, the main political
theories (liberalism, conservatism, socialism, communitarianism, nation-
alism, etc.) have tended to choose one particular element or a combina-
tion of them by means of a plurality of philosophical approaches (deon-
tological, consequentialist, particularist, theological, perfectionist, etc.).
In this way, each one of these theories tends to:

1) give priority to a number of specific questions on political legit-
imation;

2) use a particular conceptual framework;

3) concentrate on specific goods, values, etc; and

4) propose specific solutions for questions that have been selected as
most relevant in the political sphere: individual freedom and the limitation
of power; social equality and the criticism of capitalism; the development
of civic virtue and legitimised links with the political community; politi-
cal stability and social cohesion based on shared feelings, values and cus-
toms; or the recognition and promotion of different identities considered
as priorities by the individuals of any given group. On the other hand,

5) these same theories interpret in a different way, marginalise, or
fail completely to take into account the questions, concepts, values and
institutional references defended by rival theories °.

In purely descriptive terms, the inevitable and desirable '° linguistic
and normative pluralism which exists in the legitimation processes of
the democracies of culturally-plural societies may be seen as nine lin-
guistic and normative dominant poles from which the main political tra-
ditions have conceived the political legitimacy in liberal democracies
(regardless of the perspective and the internal theoretical focus adopt-
ed): the liberal (L) (sphere of individual rights, separation of private and

' In addition to this omission strategy , Charles Taylor has rightly pointed out Berlin’s

intention in «Two Concepts of Liberty» against what we can call the redefinition strategy:
«(to) try to finesse the clash between liberty and some other goal —solidarity, justice, social
harmony, equality— by telling ourselves that these other goals are internal to the definition
of freedom, properly understood ...... This kind of fudging goes back to Plato, at least... Con-
flict is finessed by redefinition», Ch. Taylor, «Plurality of Goods», in R. Working-M. Lilla-
R. Silvers, The Legacy of Isaiah Berlin, New York Review Books, New York, 2001:114-115.
' This paper only deals with the inevitability of pluralism and not its desirability
in present-day democracies. For treatment of this issue, see Parekh 2000, ch 3,4,5 and 11,
and F. Requejo, «Federalism and the Quality of Democracy in Plurinational Contexts: Pre-
sent Shortcomings and Possible Improvements, 2001b (Princeton University, paper).
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public spheres, limitation and control of power), the democratic (D)
(equality of citizenship, participation), the socio-economic (SE) (pro-
duction and distribution of goods and services), the social order (O)
(internal peace and external security), the national (N) (collective iden-
tity/ies as political unit/ts), the cultural (C) (religious, linguistic, ethnic,
etc), the federal (Fd) (territorial self-rule and self-government), the func-
tional (Fn) (stability, efficiency, efficacy), and the post-materialist (P)
(ecology, pacifism). Each pole synthesises a general type of questions,
concepts, values, institutions and references that the theories usually
develop and combine in different ways.

Legitimising normative poles in liberal democracies

S-E

The majority of the edges and the diagonals of the base of the pyra-
mid illustrate the tensions between two of its poles —for example, the
classic clash between the liberal and democratic normative perspectives
which has been developed in some of the political theories of the last
two centuries. Other relationships have been developed theoretically
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much more recently 7. There are also tensions within each normative
pole (between liberties and equalities within the liberal pole, for exam-
ple, and even between liberties themselves '¥). The pyramid illustrates
the not so «liberal» nature of the normativity of western societies. This
also allows us to distinguish between «wider» and «narrower» theories
of democracy depending on whether they embrace more or less norma-
tive poles in their conception of political legitimacy— a question which
is not related to the «strongy» or «weak» nature of some of the normative
poles considered in these theories.

This normative and linguistic complexity, which is present in the
legitimisation processes of present-day democracies, also endorses
the adoption of the theoretical perspective of value pluralism simply
for Aristotelian reasons of ethical and epistemological «prudence».
None of these theories is able to synthesise these normative poles;
none is superior in all theoretical and practical aspects of morality and
political legitimation to give it the right to be the only voice for the
development of a «good society». This is a question which, as Berlin
also argued, liberalism might incorporate into its theory and put into

"7 Depending on the values, questions, etc. under consideration we may also place

the theories, the political players, the discourse, etc. on the pyramid like a topographical
map. Nevertheless, to take value pluralism as the most promising metapolitical perspec-
tive in relation to political liberalism is just a theoretical consideration whose practical
applications should be evaluated carefully as they include many other normative and
contextual factors. It would be inconsistent to deduce from value pluralism that every sin-
gle political decision should be taken according to the principles only decided by the cor-
responding decision-maker (governments, parliaments, courts, etc.). It is likely that such
a practice would introduce elements of arbitrariness and political and juridical insecurity
which some principles such as the defense of «human rights», constitutionalism and the
rule of law attempt to avoid. For example, in many contexts to defend the «decisionism of
the judges» would in all probability have extremely negative consequences for the func-
tioning and the very normativity of liberal democracies. What one should do is regard
value pluralism as a conception of existing democratic liberalism that introduces more
open attitudes to the change of perspective than rival meta-conceptions when one has to
make decisions about questions related to cultural and national pluralism. This would prob-
ably influence the attitudes and practices of both political decision-makers and public opin-
ion. However, the practical starting point should be located in the political, cultural and
institutional reality that already exists in liberal democracies. Here, value pluralism is a
promising way to refine the liberal-democratic normativity and to reform its political insti-
tutions and decision-making processes.

'8 This is something not developed in some fully rank-ordered theories such as
Rawl’s.
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practice through the pluralisation of its normative and institutional
bases.

Value Pluralism and Multinational Federalism

The question concerning whether federalism is a promising road to
take to achieve the political accommodation of national pluralism with-
in a democracy remains an open one. This question has received increas-
ing research interest in recent years in the fields of political theory and
comparative studies. However, there are few empirical cases of multi-
national federations and almost none of them are free from structural
problems. Canada, India, and Spain, to mention only three, have yet to
achieve a satisfactory constitutional articulation which is acceptable to
all parties in the cases of Quebec, Kashmir, Punjab, the Basque Coun-
try or Catalonia. This is in spite of the doses of constitutional asymme-
try built into these cases. Obviously, to ask about federalism’s chances
is to ask a wider question than just to ask about federations. The exis-
tence of other kinds of federal agreements (confederations, federacies,
associated states, etc.) allows us to respond differently regarding the pos-
sibilities of political accommodation that each one offers in relation to
multinational societies.

Despite the fact that it is important to bear in mind that the logic of
federalism is not only applicable to federations, in this paper and fol-
lowing from earlier work, I will concentrate on the case of multina-
tional liberal-democratic federations. The key point here is to deal with
these federations from the perspective of value pluralism, shown in sec-
tion 1, in order to point out some of the reasons why these federations
find it difficult to accommodate national pluralism within the same
democratic polity (I), as well as to comment on potential institutional
reforms in these kinds of federations from the perspective of value plu-
ralism (II).

@

The current challenge facing multinational federations may be
summed up as a liberal, democratic and national challenge to achieve
polity-building. A challenge that must tackle the implicit conceptual and
institutional biases associated with statist and nationalist monism usu-
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ally present in democratic federations. The question, in short, is whether
it is possible to combine, in the same federation, the perspective of a fed-
eral union of different national collectivities and the more confederal
perspective that tends to predominate in the national constituent units.
This is a question that cannot be answered in abstract terms; we must
refer to institutional practice and case analysis .

It is well known that, in contrast to some of the pre-modern federal
agreements (cities, leagues, provinces, etc.), the theory and practice of
modern federalism have developed in parallel to the theory and practice
of the evolution of the state and its territorial element. This is obvious-
ly not a «neutral» question in the case of multinational societies which
becomes clearer under the perspective of value pluralism than under the
perspective of monist and fully rank-ordered theories. Although this
affects the federations more than federalism itself, the situation of the
former may, I believe, be described in terms of the overshadowing or the
concealment of its internal logic.

The history of modern federations is the history of two concealments
of classic federalism. The latter is understood here, in contrast to Elazar,
not as a theory that is «designed to achieve some degree of political inte-
gration based on a combination of self-rule and shared rule», but more
generally as one that is «designed to achieve some degree of political
agreement ™. Federal logic has been concealed first by modern process-
es of state-building and secondly by processes of nation-building promoted
by the states. As the consequences of federalism of the latter have been
amply commented on, I will briefly deal with the former.

' Given the mainly theoretical nature of this paper, this question will not be

answered directly here. A more institutional analysis developed for the case of Spain
can be found in my works, «Political liberalism in multinational states: the legitimacy
of plural and asymmetrical federalism», in A. Gagnon-J. Tully (eds), Multinational
Democracies, Cambridge, Cambridge University Press, 2001a: 110-132; «Federalism
and the Quality of Democracy in Plurinational Contexts: Present Shortcomings and
Possible Improvements, 2001b (Princeton University, paper); «Cultural Pluralism,
nationalism and federalism: A revision of democratic citizenship in plurinational
statesy», European Journal of Political Research, 35, 1999: 2555-286; Federalisme, per
a que?, Valencia, Tres i Quatre, 1998. See also L. Moreno, «Ethnoterritorial concur-
rence in multinational societies: the Spanish comunidades autonomas» in Gagnon-Tully
(eds) 2001 op cit: 201-221

» D, Elazar, Exploring Federalism, Tuscaloosa, The University of Alabama Press,
1987:84 (emphasis added). The term «integration» is ambiguous when it refers to the link
between the parties, and encourages one to think of a «strong» permanent agreement.
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Despite the fact that the contribution of contemporary federations
to the process of state-building (sometimes based on previous confed-
erations) has been usually regarded as an alternative to the process of
creation of centralised states —first with absolutism and then with demo-
cratic Jacobinism— federations still share a centralisation process with
these states which is incorporated into the idea of a common or general
authority that demands loyalty from all the individuals within a fixed
territory. This, in turn defines, firstly, the notion of subject and, subse-
quently, that of citizen. In federations it is true that «sovereignty» and
government become plural when faced with the monism of the sover-
eignty of the king or the people in centralised states. However, when a
«central» or «national» government is established, a form of collective
monism may be reintroduced, the people of the whole federation, in com-
petition with the diverse subjects of the federal agreement. How much
this phenomenon affects each federation is an empirical question, but it
is of crucial importance for multinational federations. In descriptive
terms, the existence of the latter not only indicates that there are a num-
ber of different nations within a polity —it also indicates, in a value plu-
ralist vein, that these nations have their own ways of interpreting histo-
ry, valuing their languages, customs and traditions, or of understanding
what is or should be their political, economic, cultural, etc, role in the
present and future. These interpretations are likely to be different from
those of other national collectivities within the polity. They will all be
plural, but their plurality will not be identical.

On the other hand, in modern federations it would appear that the ten-
sion between the liberal and democratic logics has been «nationally»
resolved in favour of the latter. Moreover, the fact that the first and most
influential modern federation was the United States of America— which
was built on strong uninational foundations and with a powerful Supreme
Court acting as politics-maker for its practical development —is not
unconnected with an evolution of federations that is far removed from the
most «confederal» logic of the polities of classic federalism (which in the
modern era survived, albeit briefly, in the Netherlands and Switzerland).
At the end of the day it would seem that most federations, instead of refut-
ing Bodin’s theory that their existence is impossible if one wishes to main-
tain indivisible state sovereignty, only refute the thesis of indivisibility but
not that of a hierarchy which favours statehood or unity in contrast to the
diversity of its component parts. Rather than centralisation, which as we
know is open to a wide range of practical interpretations, this partial evap-
oration of classic federalism is the product of state political unity.
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This first concealment of classic federalism by the state or, in other
words, this statist swing of federalism by a number of federations based on
the unity of a territorial demos is present in the main conceptions of con-
temporary liberalism and federalism?'. This situation is reinforced by the
second concealment of federalism: the consequences of the powerful pres-
ence of a single dominant state nationalism in federations. One result of all
this has been the difficulties experienced by classic federations in contexts
in which «the national demos» is not regarded as a single or predominant
entity by large groups of citizens. This is a problem that has yet to be
resolved by traditional liberalism and constitutionalism.

Naturally, the above does not imply the assimilation of federal state-
building processes into the processes of centralised state-building, nor
does it ignore the important differences that exist between the two
processes and the possible repercussions for the practical functioning of
the political system or the political culture of a given collectivity. In fact,
as has been widely recognised, both processes represent two conceptions
of democracy: the Jacobin conception fought the federal agreements
existing in Europe in the name of democracy. Neither does the above
imply any dismissal of the teachings of comparative politics on the insta-
bility of confederations in contemporary times. Rather it is a matter of
highlighting the problems that federations will have —albeit fewer than
centralised states— to develop the normative and constitutional conse-
quences of the existence of a plurality of demos (or demoi) within the
same federal democracy, in contrast to the more frequent statist concep-
tion of a single demos (and despite the fact that the latter will be described
as an internally «plural» reality in terms of language, culture, etc.)

(1

Unlike other phenomena associated with cultural pluralism (immigra-
tion, indigenous groups), it is sometimes possible to observe a harmony or
similarity between the moral values and ways of life of the members of the
different national collectivities within western democracies. This is a kind
of pluralism that is rather the product of characteristics and relations relat-

' Think, for example, of the analyses of federalism as an instrumental, subsidiary,

transitory element, or one that is associated with the decentralisation of the political sys-
tem, in the works of S.Mill or K.C.Wheare.
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ed to the history, culture, territory and, above all, power, of these collectiv-
ities. Inevitably, and also unlike other cultural movements, both majority
and minority national collectivities are the product of processes of nation-
building that will to a certain extent have to compete with each other, when
they try to make collective decisions within the same territory (division of
powers, use of political symbols, institutions, presence in the international
arena, languages, national holidays, educational curricula, etc.).

Using value pluralism as the theoretical perspective of multinational lib-
eral federations has at least two advantages over rival theoretical perspectives:

i) Concerning political liberalism, it allows one to investigate and
constitutionally define individual and collectivities freedom as well as
mutual recognition between different collectivities or national demoi in
a more open way. From the beginning, fewer things will be left off the
political agenda and the dialogue between the different parties will not
be based on deductive theories that also display theoretical biases and a
lack of information regarding the most relevant aspects of specific polit-
ical legitimacy. In this way, for example, the legitimacy of collective lib-
erty will not be the exclusive preserve of the state as a collective sub-
ject?. Value pluralism will also promote the practical perspective of
reaching agreements between players who are more sceptical of the
potential of the theories, but who do not wish to damage a minimal nor-
mative nucleus that they like to be more open to cultural interpretation
than in other manifestations of liberalism and constitutionalism.

ii) Regarding federalism, value pluralism allows for an easier
recovery of the liberal and federal logic of the pact when establishing
the content of self-government, shared rule and reform processes by
diverse national collectivities that are unable to show any kind of nor-
mative hierarchy between them %. This makes it easier to occasionally

2 Statism is a position that is also present in liberalism and most minority nation-

alisms. See Y. Tamir, Liberal Nationalism, Princeton, Princeton University Press, 1993.
# Federalism is also a dynamic institutional and normative perspective that allows
one to take into account Taylor’s criticism on Berlin’s approach because «he seems to have
stated the conflict of goods as though it were written into the goods themselves. Whereas
I think it arises from the complexity and limitations of human life», Ch. Taylor, «Plurali-
ty of Goods», in R. Dworkin-M.Lilla-R.Silvers (eds), The Legacy of Isaiah Berlin,
New York Review of Books, New York, 2001:117. Values and their agonistic relationships
are historical. This allows a renewal of political pacts and «contracts» within democratic
politics that are at the basis of a normative and institutional renewal of federalism.
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change the constitutional rules when neither the national federated units
nor the federation is in exclusive possession of their unilateral interpre-
tation. These units may display a form of symmetry when they aspire to
state-building and nation-building that goes beyond that which federa-
tions have enjoyed until the end of the 20™ century **.

Both aspects refer to the predominance of freedom, both individual
and collective in this case, in value pluralism as a perspective of federal
liberalism. There are obviously other basic values and principles of a legit-
imising nature (the different interpretations of political equality, respect
for minorities, constitutionalism, etc.). However, in the case we are deal-
ing with here collective freedom plays a similar role to Berlin’s negative
individual freedom in order to guarantee that undesired external coercion
is avoided, adding the positive participatory dimension that defines the
shared-rule of federations. Once again, «improving» the practical func-
tioning of federal democracies of liberal origin involves doing so both in
an ethical sense which affects how one interprets the legitimising values
and principles, among which is freedom in multinational contexts, and in
a functional sense of governance, that is of results and effective conflict
management. Or, put another way, borrowing Lincoln’s phrase, which has
been quoted by Elazar, improving federalism means improving the way
it judges individuals (plus national collectives and the federations them-
selves, I would add) «warts and all» %. Nevertheless, both objectives
(improving normativity and governance) may in practice turn out to be
contradictory. It will then be necessary, if it is possible in federations, to
adopt some kind of balanced solution based on procedures that reflect the
accommodation of the national pluralism of the polity.

* This does not prevent one from recommending caution regarding possible con-

clusions about multinational federalism given the small number of existing cases in com-
parative politics, of cases of mixed peoples, as well as the biases and mutual differences
displayed by the majority of theoretical approaches to nationalism, federalism and liber-
alism. See F. Requejo, «Federalism and the Quality of Democracy in Plurinational Con-
texts: Present Shortcomings and Possible Improvements», University of Princeton, paper.

»  Elazar, op. cit., note 20, at. 86. Berlin points out that the feeling of belonging to a
nation is totally natural and cannot be condemned or criticised in itself. However, in the form
of «pathological extremism that may lead to unimaginable horrors» is absolutely incompat-
ible with value pluralism. See 1. Berlin, «Pluralismy in «My Intellectual Path», New York
Review of Books, 14 May, 1998. Faced with the insistence on the value of the equality of
democratic traditions, both Berlin and Elazar coincide in considering freedom (negative for
the former) as the most important value for liberal democracies and liberal-democratic fed-
eralism, respectively. See Berlin 1969, «Two Concepts of Liberty» and Elazar 1987, ch 3.
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This is a question that affects the three basic aspects which, in my
opinion, make up an adequate federal accommodation of multinational
polities:

1) constitutional and political recognition of their national plural-

ism,

2) high degree of self-government for national groups,

3) the participation of the latter in the shared-rule of the federa-

tion and in its reform processes.

These three aspects also highlight the relationship between collec-
tive negative and positive liberties in federations. At this stage it would
be appropriate to consider some of the conclusions drawn from the
analyses of comparative federalism. Comparative politics shows us, first
of all, that multinational federations have normally been reluctant to per-
mit explicit recognition of national pluralism in their constitutional
agreements. In fact, this recognition is less common in these federations
than the regulation of high degrees of self-government in some federat-
ed units. The reason for this may be related to the monism, which is a
feature of the statist and nationalist conception of the polity also in con-
temporary federal tradition. The political collectivity, the «federal
uniony, is normally understood to be a unit rather than an expression of
national plurality *. A fact that has repercussions for the constitutional-
isation of the internal rules of federal systems, as well as the interpreta-
tion of liberal freedom (negative and positive), more in individual than
group terms. The debate of recent years has shown that formal equality
of citizenship based on an identical formulation of civic, political, and
social rights fails to guarantee the recognition of plurinationality and
therefore its political accommodation. Citizenship is not available at the
same cultural price, in terms of self-esteem and self-image, for all the
citizens of the federation. Moreover, in some cases (Canada, Spain) the
hegemonic nationalisms of the federation tend often to deny their pluri-
national character in favour of a pluricultural and plurilinguistic con-
ception of a federation that is often considered uninational.

% An exception is Ethiopia, whose constitution states that: «We the Nations, Nation-

alities and Peoples of Ethiopia ... ratified the Constitution of the Federal Republic of
Ethiopia», defining these terms as «a group of people who have or share a large measure
of common culture, or similar customs, mutual intelligibility of language, belief in a com-
mon or related identity, and who predominantly inhabit an identifiable contiguous territo-
ry.» See Hashim Tewfik Mohammed, «Ethiopia: the challenge of many nationalities», Fed-
erations, 5, 2001.
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I believe that the explicit constitutionalisation and institutionalisa-
tion of a politics of recognition of national plurality is the first element
for the accommodation of this kind of society. In Rawlsian terms, it is
something that must be included in the «constitutional essentials» and
«basic justice» of society. Berlin himself pointed out that nationalism
springs, quite often, from a sense of outraged and wounded human dig-
nity, and from the desire for recognition. He also stressed that the
demand to be treated as an equal is at the core of the social and nation-
al revolutions and represents the modern version of recognition —«vio-
lent, dangerous, but respectable and fair» *’.

One decisive element for the regulation of recognition is the sym-
bolic and linguistic aspects of each national collective inside and outside
the frontiers of the federation **. Recognition implies multilaterality; in
other words, it must be done in a number of directions: from each nation-
al collective to the others and vice versa. It is not, therefore, a question
that can be assimilated into the distribution of a system of freedoms or
material resources.

Secondly, minority nations have achieved a variety of levels of self-
government. This affects the regulation of collective negative freedom
in the federation. In spite of the difficulty of producing uncontroversial
and comparable indices of the level of non-centralisation and decentral-
isation of different federations, the results of comparative and case stud-
ies show a lesser gradient for multinational federations in the differences
of self-government than in federations in general. The same results also
show higher levels of constitutional asymmetry %°. The interpretation of
what «should be» the level of self-government of a national collectivity
within a multinational federation is a question for the political debate of
each specific case. However, a federated self-government, which in this

77 1. Berlin, «Rabindranath Tagore and the Consciousness of Nationality» (1961), in

The Sense of Reality. Studies and Ideas and their History, London, Chatoo & Windus, 1996.

I have developed this point in Requejo 2001b, 1998. See Ch. Taylor, «The Poli-
tics of Recognitiony», in A. Gutmann (ed), Multiculturalism and the ‘Politics of Recogni-
tion’, Princeton, Princeton University Press, 1992: 25-73; A. Gagnon, «The moral foun-
dations of asymmetrical federalism: a normative exploration of the case of Quebec and
Canada», in A.Gagnon-J.Tully (eds), Multinational democracies, Cambridge, Cambridge
University Press, 2001: 319-337.

¥ R. Watts, Comparing Federal Systems, Montreal&Kingston, McGill-Queen’s
University Press, 1999, ch 3,4,6 and 8; B. De Villiers (ed), Evaluating Federal Systems,
Cape Town-Dordrecht, Juta&Co - Martinus Nijhoff Publishers, 1994.
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case is a federated national self-government, should have sufficient sym-
bolic, institutional, legislative, executive, judicial, and financial resources
to proceed to a set of hegemonic liberal-democratic policies of nation-
building. If this is not the case, it will not be possible to ensure the cor-
rect treatment of collective freedom within the federation. This includes
responsibilities, for example, in the spheres of foreign affairs or, if
applicable, immigration policy. Something which is far from true for
most federations.

Thirdly, there is agreement among analysts of federalism regarding
the importance of inter-governmental relations and of the institutions
that guarantee the participation of federated units for the smooth func-
tioning of the federation. In the same way that the principles of «coop-
eration» and «subsidiarity» may attack the logic of the federal division
of powers *’, a wholly confederal approach in the relationship between
the federated units and the central power or a very competitive relation-
ship between the units themselves is often an informal but permanent
threat to the continuity of the federation. As far as multinational states
are concerned, it is easier to develop a «federalism of trust» (or to min-
imise a «federalism of distrust») if both the rules of participation of the
national collectives in the institutions of the union and the possibility of
changing these rules include secession as one of the potential outcomes
of the collective right of self-determination. Both aspects also represent
manifestations of the collective freedom of national units in federations.

Participation in the union may be achieved through various classic
techniques and institutions of federalism: consociational processes and
institutions; a second chamber which defends minority rights through,
for example, the right of veto for minorities; a supreme or constitution-
al court whose composition and functions include the national pluralism
of the federation, etc. On the other hand, the case of constitutional reform
on the initiative of the different national collectives and, above all, the
right to self-determination represent a bigger rupture for federations tak-
ing into account the aversion of federal constitutionalism towards the
same concept of national pluralism and towards the self-determination

%" See Bertelsmann Comission, Disentanglement 2005, Bertelsmann Foundation Pub-

lishers, Berlin, 2000; G. Bermann, «Taking subsidiarity seriously: federalism in the European
Community and the United States», Columbia Law Review, 94, 2: 331-455; E.Rubin-M Feeley,
Federalism: Some notes on a national neurosis», Ucla Law Review, 41: 903-952; F. Requejo,
«Federalism and National Groups», International Social Science Journal, 167: 41-49.
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right for any collective other than the state itself. However, although the
debate of recent years on this latter question has produced arguments,
particularly of a mainly functional nature, based on the stability and the
governance of the system, this debate also seems to indicate that there
is no definitive normative argument that discourages the regulation of
this right in the case of multinational federations*'.

Furthermore, even the important decision taken by the Supreme Court
of Canada in 1998 (Secession Reference) endorses the legitimacy of the
«peoples» of a multinational federation to propose a change to the con-
stitution, as well as the duty of the other members to enter into a process
of negotiation which, either readjusts the federation through changes in
the politics of recognition of multinationality or the division of powers,
results in secession, or establishes a result somewhere between the two.
The Court’s Reference also establishes the need for a series of procedural
rules that do not impede the development of the reform process (simpli-
fied amending procedure). As we know, the Supreme Court indicates four
inherent principles in the Canadian constitution and its reform process —
federalism, democracy, the rule of law and constitutionalism, and the pro-
tection of minorities—, adding, also in a value pluralist token, that none
of them predominates over the others and that in this kind of federation
the juridical framework can never be considered closed.

In this way, in accordance with this Reference, the mere existence
of a series of self-governments and federal agreements cannot by itself

! Here I am obviously referring to liberal-democratic federal processes in which

individual freedom must be guaranteed. See J. Tully, «Introductiony, in A. Gagnon-J. Tully
(eds), Multinational Democracies, Cambridge, Cambridge University Press, 2001; McKim-
J.McMahan (eds), The Morality of Nationalism, Oxford, Oxford University Press, 1997;
M. Moore (ed), National Self-Determination and Secession, Oxford, Oxford University
Press, 1998; A. Buchanan, «Theories of Secession», Philosophy and Public Affairs,
26,1:31-61, 1997. See also J. Tully, Strange Multiplicity: Constitutionalism in an Age of
Diversity, Cambridge, Cambridge University Press, 1995; A. Gagnon-F Rocher (eds),
Répliques aux detracteurs de la souveranité du Quebec, Montréal, VLB Editeur, 1992; R.
Beiner (ed), Theorising Nationalism, Albany, State University of New York Press, 1999;
K. McRoberts, Misconceiving Canada: The Struggle for National Unity, Toronto, Oxford
University Press, 1997; N. MacCormick, «Liberalism, Nationalism and the Post-sovereign
Statex, Political Studies, 44, 1996: 553-67; W. Kymlicka-W. Norman (eds), Citizenship in
Diverse Societies, Oxford, Oxford University Press, 2000; M Guibernau-J.Hutchinson,
Understanding Nationalism, Cambridge, Polity, 2001; R.Gibbins-G. Laforest (eds), Beyond
the Impasse, Montreal, IRPP, 1998; W. Kymlicka, «The new debate over minority rights»
in F. Requejo (ed) Democracy and National Pluralism, Routledge 2001:15-34.
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be seen as sufficient guarantee and expression of the democratic free-
dom of a multinational collectivity. This all seems to indicate that it is
probably not a good idea for the basic rules of democratic states that
affect collectivities, including federal ones, to be the same for uninational
and for multinational liberal democracies. This is an issue that has been
sometimes rejected by traditional democratic constitutionalism when
interpreting notions of freedom, equality and pluralism, and when it arbi-
trarily equates the democratic polity with a single national demos. In fact,
the Reference establishes the legitimacy of the right of self-determina-
tion for the peoples of a multinational federation. We can say, moreover,
that this right is regulated from a federal rather than from a nationalist
perspective: unilateral decisions from both sides are constitutionally for-
bidden; the obligation to negotiate must be implemented according to
institutional and procedural rules **. We also can say that the Canadian
Court has taken an hermeneutic path from the formal and written regu-
lations of the federation to the unwritten values of federalism. So, what
is needed in multinational federations is a new form of constitutional-
ism in which the right to self-determination embodies the collective free-
dom of the national groups both in its negative aspect of the defence of
the collective personality, and in its positive aspect of participation in a
general decision-making process that may result in different constitutional
results following negotiation with the other members of the federation.
This does not question the potential virtues of federalism in multination-
al democracies . These processes may be regulated by implementing dif-
ficult rules to be applied in the case of secession —time, majorities, ref-
erenda, economic imbalances, etc— in order to avoid or decrease
functional problems or non-reasonable blackmail uses by political elites **.
As we have seen in the previous section, no political theory of democra-
cy or justice is able to synthesise this complexity of perspectives and the-

2" This right of self-determination has been partly overshadowed by the Clarity Act

(Bill C-20) adopted by the federal government (June 2000). This Act interprets in a non-
value pluralist and debatable way the requirements of clarity mentioned but not developped
in the Secession Reference.

3 R. Simeon-D. P. Conway, «Federalism and the management of conflict in multi-
national societies», in A. Gagnon-J. Tully, Multinational democracies, Cambridge, Cam-
bridge University Press, 2001: 338-365; J. Linz, «Democracy, Multinationalism and Fed-
eralism», WP 103, Madrid, Instituto Juan March, 1997.

**W. Norman, «Secession and (constitutional) democracy», in F. Requejo (ed)
Democracy and National Pluralism, Routledge 2001.
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oretical and practical levels. That is why it is crucial to ensure the equal-
ity of the positions of power among the parties to the negotiation.

The linguistic and normative pluralism of the negotiation, the differ-
ent logics or types of rationality that govern the normative questions and
issues associated with governance, as well as the different uses of the lan-
guage that will probably participate in the negotiation mean that the agree-
ments to be reached will inevitably be of the modus vivendi type, at least
partially, even when the legitimising language, rights, institutions and
processes will be strictly liberal-democratic **. Obviously, from this per-
spective the configuration of the reform procedures and the results will vary
according to the specific characteristics of each multinational federation
(history, economy, political leadership, the existence of supra-state entities
such as the European Union, international relations, etc.). The answers will
be plural, but never definitive. Nevertheless, in this way it is possible to
safeguard an interpretation of collective freedom that is closer to national
pluralism and to the logic of the kind of federalism concealed by contem-
porary federations *. The experimental nature of federalism continues to
be one of its biggest advantages in this case.

Nowadays, as I said, the question of whether federal solutions are suit-
able to achieve a political accommodation of multinational societies remains

* According to J.EIster, when the parties are a long way from reaching a consen-

sus, the process may include two kinds of verbal exchange: argumentation and strict nego-
tiation as well as one non-verbal act — voting, J. Elster, «Introduction», in J. Elster, Delib-
erative Democracy, Cambridge, The Press Syndicate of the University of Cambridge, 1998.
Concerning the main subject of this paper, all three elements will take place, the first and
second among the elites and the first and the third among the citizens. In this latter case,
the argumentation would appear to be decisive when discussing the existence or not of
deficiencies in the recognition of the national pluralism of the federal democracy as well
as the advisability or not of changing the federal rules of the game (referenda), while the
strict negotiation will be the job of the elites in power at the time.

% This position implies the predominance of the principle of equality between nation-
al groups when one is attempting to guarantee their collective freedoms over the principle of
formal equality of the sub-units of the federation. See J. Webber, Reimagining Canada: Lan-
guage, Culture and the Canadian Constitution, Montreal&Kingston, McGill-Queen’s Uni-
versity Press, 1994 and E. Fossas, «National plurality and equality», in F. Requejo (ed),
Democracy and National Pluralism, Routledge 2001: 63-83. An analysis on the debate about
the language, constitutionality and the issue of a «clear majority» in the Clarity Act in F.
Rocher-N. Verrelli, «Recognition of Diversity and Constitutional Democracy in Canada: The
case of the Clarity Act» and S. Tierney, «Mediating diversity in multi-national societies: the
judicial safety-value?» (papers presented at the International Conference The Institutional
Accommodation of Diversity, Saint-Marc-sur-le-Richelieu, Quebec, 20-22 September, 2001).
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unanswered. Nevertheless, if comparative federalism teaches us anything
it is the desirability of establishing normative and institutional frameworks
which are appropriate for each specific case. But in order to do this it is
also desirable to overcome the conceptual and practical barriers and bias-
es which the combination of traditional political liberalism and federalism
has created in contemporary constitutionalism. From a theoretical stand-
point, I believe that to adopt a perspective of value pluralism makes it eas-
ier to find ways to establish a political accommodation of national plural-
ism in contemporary liberal democracies. Therefore, I think it would be
accurate to say of Berlin what Nelson Riddle, who in 1959 arranged the
songs of George Gershwin for a record by Ella Fitzgerald, said of the New
York composer: «He wrote tomorrow’s music yesterday».
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The Canadian Federal Experiment, or Legalism
without Federalism?
Toward a Legal Theory of Federalism

Por
Jean-Frangois Gaudreault-DesBiens*

Introduction

[W]e do not value (care about) federal-
ism as much as we might because we have
made too little effort to value (weight or mea-
sure) the worth of the values (ideals) feder-
alism is said to serve. (Friedman, 1997: 317)

[L]e meilleur n’est concevable que par
le parfait (Weill, 1955: 85)

Whether or not the Canadian federal experiment is a success is not
directly the question I purport to answer in this paper. But that question
is nevertheless in and of itself interesting because of the further ones that
it raises. Indeed, what are the criteria of success of a federation? And
from which vantage points must these criteria be identified? Political
ones? Legal ones? If, for instance, one chooses to assess Canadian fed-
eralism from a legal standpoint, should that person focus solely on for-

Associate Professor, Faculty of Law, University of Toronto. I wish to thank the
Social Sciences and Humanities Research Council of Canada for funding the research
needed for preparing this article. This paper was first delivered at the International Work-
shop on Federalism, Ofiati, International Institute for the Sociology of Law, June 21-22,
2002. I also wish to thank the very competent assistants who did background research on
my projects relating to federalism when I was at the Faculty of Law of McGill University.
They were Danielle Miller, Elizabeth Gomery, Krystina de Ricke, Alexandra Hanish, and
Betina Kusmarov. This article is the first of a series of papers dealing with the legal theo-
ry of federalism. All rights reserved, Jean-Frangois Gaudreault-DesBiens, 2002.
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mal law, in that case the division of powers enshrined in the Constitution
and interpreted by the Courts, or should she, on the contrary, extend her
inquiry so as to examine concrete constitutional practices and to mea-
sure the impact of court rulings on federal actors’ actual behaviour?
Probably due to the perennial debate about the very existence of the fed-
eration, that kind of questioning has become a national sport in Canada.

As far as Canadian legal scholars are concerned, it is interesting to
note that while they have extensively debated the ups and downs of
Canadian federalism, very few have actually reflected on the Canadian
federal experiment from the standpoint of a normative theory of the val-
ues implied by the federal principle itself. Speaking from the standpoint
of political philosophy, Wayne Norman was noting a few years ago that
«(...) it is not overstatement to suggest that there does not exist in any
detail an adequate political philosophy of federalism itself.» (Norman,
1994: 81) The same could be said of the legal theory of federalism, espe-
cially in Canada. Actually, it is probably fair to say that, from a legal
standpoint, federalism in that country has been overdiscussed and under-
theorized. The approach that has dominated in Canadian constitutional
law scholarship has indeed essentially consisted of understanding and
systematizing cases using classical common law methods, and criticiz-
ing them from a certain normative vision of what Canada should be as
a nation rather than from a normative vision of what federalism implies
in the Canadian context.

While this was perhaps inevitable —as citizens, scholars cannot be
expected to show absolute neutrality towards the political evolution of
their country—, this approach has led very able commentators to fall
into the intellectual trap of systematically valuing decentralization or
centralization over the other, exactly as if decentralization or centraliza-
tion were intrinsically —and abstractly— valuable for their own sake '.
However, as Robert Howse (1995) has argued, the claim that decentral-
ization is intrinsically good is undefensible . As well, it cannot be said,
without further nuance, that centralization is valuable for its own sake.
Both decentralization and centralization may be appropriate in certain

There are obviously exceptions such as Lederman (1975), and Brun & Tremblay

(2002) in the field of law, and Simeon (1983), in the field of political science.
> It should be noted that decentralization is not a synonym of subsidiarity, the for-
mer often implying a stronger ideological component than the latter. Actually, decentral-
ization may be a consequence of a subsidiarity-induced reflection, but not a necessary one.
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circumstances, and problematic in others, and neither can be said to be
intrinsically «progressive» or «conservative» (Noé€l, 1999). The fact is
that, when made systematically and unreflectively, claims such as «more
powers to the federated entities» or «more powers to the federal gov-
ernmenty» become mere intellectual automatisms and, as such, episte-
mological obstacles (Bachelard, 1983). In no way can they lead to the
elaboration of a complex legal theory of federalism, or usefully inform
such a theory. As ideological artifacts, such claims offer very little
insight into the complex nature of federalism, and shed no light on the
normative ideals embodied in that system of government or on the
behavioral principles consubstantial to it.

For its part, the judicial doctrine of federalism that has been elabo-
rated since Canada’s inception as a federal state in 1867 roughly reflects
the same dynamic as academic scholarship, oscillating between central-
ization and decentralization without any substantive reflection on the
normative values underlying federalism, except in some exceptional
cases where allusion is made in passing to these values or to some broad-
er, but relatively undefined, conception of federalism*. In most cases,
however, no such allusion is made. On the contrary, it would not be
unfair to say that the judicial reasoning on federalism has been plagued
by a formalistic and legalistic method under which federalism itself has
come to be seen as a mere technical issue (Russell, 1986) rather than as
a constitutional regime which, by definition, entails political, if not
moral, aspirations (La Selva, 1996)*. While it is true that federalism nec-
essarily implies a certain dose of legalism, in that its mere existence pre-
supposes the supremacy of a relatively rigid constitution construed by
the judiciary (Dicey, 1885), legalism alone, if not constantly checked by

> On this level, despite what some early commentators who were also Canadian

nationalists have described as a decentralizing bias, the record of the Judicial Committee
of the Privy Council, which was the ultimate appellate tribunal in Canada until 1949, is
probably slightly better than that of the Supreme Court of Canada. See generally: Cairns,
1971. The exceptional cases to which I am referring are Reference re Anti-Inflation Act,
[1976] 2 S.C.R. 373, General Motors of Canada Ltd. v. City National Leasing, [1989] 1
S.C.R. 641, and they cannot be characterized as entirely satisfying from the standpoint of
a «deepy reflection on federalism.

4 Despite the rhetoric found in some cases applying so-called «objective tests» which
contained prongs supposedly designed to prevent the creation of undue imbalances in the
Canadian federal structure, the Supreme Court has more than often paid lip service to these
prongs. See, for example, R. v. Crown Zellerbach Canada Ltd., [1988] 1 S.C.R. 401.
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a reference to the broader values underpinning this specific type of
regime, is also likely to lead to highly formalistic, if not byzantine, deci-
sion-making.

More to the point, the formalistic legalism that has inspired a sig-
nificant portion of the judicial apprehension of federalism in Canada
has actually allowed the kind of purely ideological argument described
above to creep into the law of federalism, which has had the legal and
political effect of impoverishing Canadian federalism itself by induc-
ing federal actors to mold their discourse and their actions in accordance
with the basic tenets of that formalistic legalistic approach. In other
words, by building into the law of federalism an unduly formalistic
interpretation of the constitutional division of powers, without neces-
sarily supporting it with a strong normative vision of the values under-
lying federalism itself, court decisions have substantially —and nega-
tively— affected the political culture in Canada, at least as it regards
federalism.

Paradoxically, an equivalent comment can be made about another
type of interpretation —this one deliberately less formalistic— that has
gained currency in recent decades. While this interpretive approach has
correctly sought to acknowledge the inevitability of situations of juris-
dictional overlaps in federal regimes, it might nevertheless be faulted
for having fallen into the same trap as its formalistic counterpart, as the
«realismy inspiring it has proven to be a fertile ground for the predom-
inance of efficiency-based arguments or justifications that tend to oblit-
erate not only the core values underpinning federalism (save a few
remarks here and there, which essentially play a rhetorical role), but
also, or so could it be argued, federalism itself. Unprincipled realism is
no better than barely principled formalism. Moreover, utilitarianism dis-
guised as legal realism is nothing but another visage of legalism, as its
success rests on the conscription of the law for legitimation purposes.
Federal actors in Canada have thus been confronted with highly con-
flicting judicial messages, but, more importantly, have had to make
sense of a strange form of «legalism without federalism». Since I am
inclined to say that law in advanced societies has more to do with the
management of uncertainties than with the production of certainty, |
will not argue in this paper that courts should, or even can, provide fed-
eral actors with absolute certainty. However, I will argue that the mar-
gin of uncertainty with which they have to live has to be conceived of
as a limited interval the boundaries of which are to be found in some
core federal /legal principles.

84



JEAN-FRANCOIS GAUDREAULT-DESBIENS

The purpose of this paper is to briefly explore that basic hypo-
thesis of «legalism without federalism», and to imagine what a dif-
ferent approach, under which federalism would prevail, could entail.
This will be done, after a few preliminary remarks (1), by focusing on
the discursive uses of sovereignty and jurisdictional exclusivity, as
they relate to Canadian federalism (2), and by reflecting, through a
case study, on how a legal theory of federalism could inform federa-
tive adjudication and possibly lead to outcomes that are more respect-
ful of the values implied by this form of constitutional regime (3). In
doing so, I will have no choice but to challenge some basic givens of
Canadian constitutional law as it relates to federalism, as well as some
fundamental assumptions of certain «alternative» federalist discours-
es, such as systematically «centralist» or «provincialist» ones. I will
finally argue that, from a legal standpoint, laying down the founda-
tions of such a normative theory of federalism represents a categori-
cal imperative in order to systematize and reinvigorate the law of fed-
eralism, and this, not only in Canada but also elsewhere. For federal
cultures, even old and relatively strong ones, need to be sustained. As
such, the superficially Canadocentric perspective of this paper should
not discourage or mislead my non-Canadian readers. Clearly, the main
thrust of this paper is to advocate the need for the elaboration of a
legal theory of federalism, to identify, in a tentative and admittedly
sketchy manner, some its core normative principles, and to illustrate
how they could be used in the judicial adjudication of intergovern-
mental disputes.

Preliminary Remarks

Some preliminary remarks are warranted before going further.
Firstly, it must be noted that the interrogation mark in this paper’s title
has not yet been dealt with. This interrogation mark somehow compels
me to clarify at the outset my position concerning the state of Canadi-
an federalism. Simply put, in no way do I claim that the Canadian fed-
eral experiment is a failure, or, as some Quebec scholars say, that it
should be considered as a thing of the past as a result of a series of
«centralist» rulings by the Supreme Court of Canada in recent decades.
For example, Professors Brun and Tremblay (2002: 437) go as far as
saying that, due to such rulings, Canada has become a quasi-federa-
tion the existence of which is maintained simply as a result of a «tol-
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erant attitude» of the federal government towards provinces’. The
problem with such claims is that they ignore large segments of the con-
temporary Canadian constitutional «reality», which, to say the least,
comprises much more than court rulings. Moreover, claims of that kind
allow ideology to harness methodology, which is highly problematic
from a scientific perspective.

While it is probably true that, except for some brief moments, the
Supreme Court of Canada’s case law has shown a certain bent in favour
of constitutional interpretations supporting the federal government's
nation-building ambitions (Lajoie, Mulazzi & Gamache, 1986), which
is hardly surprising for a court that practically acts as the «constitution-
al court» of the federation (Bzedra, 1993), all this is still not enough, I
believe, to conclude that the Canadian federal experiment is a failure.
First, such a position embodies a rather manichean «all or nothing» logic,
which evacuates any complexity from the analysis. However, their oppo-
nents who, adopting a Polyanna-like vision of Canadian federalism, deny
the existence of significant problems in the working of the federation
fare no better in that regard.

Secondly, the position that Canadian federalism is a failure because
of the potentially centralizing consequences of some court rulings is also
problematic in that it seems to equate federalism not only to legal fed-
eralism but also to judicial federalism. The problem is that such a reduc-
tion of federalism to its judicial expression leads its proponents to ignore
both relevant and significant non-judicial data without which it is hard
to fully appraise any particular expression of federalism, including the
Canadian one. Therefore, sweeping statements regarding the complete
failure of a given federal experiment which are made solely on the basis
of an appraisal of the evolution of the case law should be viewed with
suspicion. Formal law, especially case law, does not and cannot exhaust
all the meanings of federalism, nor should it be used, from a method-
ological standpoint, as the sole variable determining the success or fail-
ure of a given federal experiment. Acknowledging that, however, should
not lead one to ignore or unduly minimize the impact of judicial pro-
nouncements on the constitutional and political cultures of a federation.

Their views on this somehow rejoin those expressed by K.C. Wheare, when he
characterized Canada as having a «quasi-federal Constitution» because of the number of
powers allocated to the federal Parliament that could allow it to bypass provincial juris-
dictions should it exercise them on a regular basis (Wheare, 1963: 19).
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As much as formal law is influenced by extrinsic variables, it itself
shapes, to some extent at least, these variables.

Furthermore, the strategy of reducing Canadian federalism to its for-
mal legal expression for the purpose of ascertaining its success or fail-
ure also appears dubious in that it reduces the law itself to its most for-
mal and statufied expression. Indeed, can one soundly make a statement
as to the success or failure of a given federal experiment by simply look-
ing at judicial pronouncements on it and without examining their con-
crete consequences in the daily life of the federation? This raises the
question of the actual implementation of such rulings. For example,
while it can be argued that, from the standpoint of a normative theory of
federalism, the Supreme Court of Canada’s interpretation of the nation-
al concern branch of the federal jurisdiction to legislate for the peace,
order and good government of Canada in the case R. v. Crown Zeller-
bach® is conceptually problematic, in addition to virtually giving free
reign to the federal government to extend its jurisdiction over fields
which were until then under provincial jurisdiction (see : Brun & Trem-
blay, 2002: 556-559), it is however a bit of an overstretch to use this
jurisprudence as evidence of the global failure of Canadian federalism.
For law is about more than written law, be it found in the text of the Con-
stitution or in the case law interpreting it. Law is also about living law,
that is, law as implemented and experienced by social actors. So situa-
tions in which what is formally enshrined in the formal law is never actu-
ally implemented and therefore experienced should not be left aside as
irrelevant data. To go back to the example given above, it bears noting,
for instance, that the ruling of the Supreme Court in Crown Zellerbach
did not trigger the enactment of a wave of laws purporting to assert fed-
eral jurisdiction over provincial matters deemed to have acquired a
national dimension.

The conclusion stemming from the above is that my assessment of
the state of the formal law of federalism, as bleak as it will sometimes
look, can in no way be equated to a global assessment of the Canadian
federal experiment at large. Actually, when I say that the elaboration of a
legal theory of federalism is a categorical imperative given the need to
systematize and reinvigorate the law of federalism in Canada, I proceed
from the assumption that, indeed, judicial pronouncements may be more
or less helpful in fostering federalist values and attitudes. More precise-

®  Supra, footnote 4.
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ly, my (relatively modest) claim is that in a federation as diverse and com-
plex as Canada, such pronouncements could be more helpful if they were
proceeding from a normative reflection on the fundamental values inform-
ing federalism, and implied by this regime, rather than from a merely tech-
nical perspective. That technical perspective frequently induces decision-
makers, judicial or not, to ignore federalism’s aspirational dimension, and
prevents federal actors and ordinary citizens from really thinking through
burning issues such as the constitutional apprehension of «deep diversi-
ty», the possibility of complex citizenship in a federation (Gaudreault-Des-
Biens, 2001), the notion of equality (individual and collective) in a feder-
al regime, or the reengineering of fiscal federalism. In sum, an unduly
formalistic and technical approach to the law of federalism will often allow
legalism to prevail over federalism. But approaches that are unduly utili-
tarian or realistic may also entail negative consequences from the stand-
point of federalism, as this regime’s basic requirements might end up being
overlooked for purposes which, while important, cannot in and of them-
selves allow for their trumping. It is the main argument of this paper that,
without providing any intellectual panacea, a legal theory of federalism
such as the one sketched hereinafter could help avoid such «all or nothing)
approaches. Ultimately, this argument is that of a skeptic who prefers half
empty or half full glasses to either full or empty ones. While it might not
be the sexiest or the boldest position to embrace, this essentially moderate
approach is, I submit, the best possible one in the context of any federal
state, where power is, by definition, divided.

Sovereignty and jurisdictional exclusivity between
judicial byzantinism and political opportunism

A. Conflicting judicial messages

The Constitution Act of 1867, which establishes the Canadian fed-
eration, allocates the federal Parliament (in section 91) and provincial
legislatures (in sections 92, 92A, 93) the exclusive power to make laws
in relation to certain matters. The two levels of government are also
expressly granted concurrent jurisdiction over a few subjects (sections
94 A, 95). This hypothesis will not be examined in this paper given its
limited scope.

As to the exclusive fields of jurisdiction granted to the two levels of
governments by the Canadian Contitution, it is to be noted that two sep-
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arate lists of powers, one federal, the other provincial, are provided. This
stands in sharp contrast with the situation that exists in federations such
as Australia and the United States of America, where the Constitution
only enumerates federal powers, while broadly allocating residual pow-
ers to the federated units.

The choice of expressly providing for two different sets of powers
has predictably influenced the method used to determine the constitu-
tionality of legislation from the standpoint of the federal division of pow-
ers’. The first step of the inquiry is to determine the matter of the
impugned legislation, that is, its «pith and substance» or dominant char-
acteristic. To proceed to that determination, courts will examine both the
purpose and the effects of the impugned legislation, the idea here being
that its effects may provide information as to its «true» purpose. Indeed,
a law that superficially appears to be targeted at a matter that falls under
the constitutional authority of the enacting legislature may in fact seek
to do indirectly what that legislature could not do directly, thereby ren-
dering that law «colourable». Once the pith and substance of the
impugned law has been ascertained, the next step is to associate that pith
and substance to one or more of the topics that have been expressly allo-
cated to the federal Parliament and to provincial legislatures. For exam-
ple, if a law can be characterized as purporting to regulate consumer con-
tracts, the competing heads of power that could be considered for the
sake of determining the constitutionality of that law would most likely
be «property and civil rights», which is under provincial jurisdiction, and
«trade and commerce», which is under federal jurisdiction. Deciding
which head of power is the relevant one given the dominant «matter»
addressed by the law will then be a function of the past judicial inter-
pretation of the meaning and scope of the competing heads of power at
stake. In the example above, the impugned law would most likely be
characterized as falling under provincial jurisdiction.

Inevitably, the identification of the dominant characteristic of a law
is a value-laden process. So is the delimitation of the scope of the heads
of power allocated to either level of government. As such, determining
the constitutionality of a law from the standpoint of the federal division
of powers is not, as a matter of principle, a formalistic exercise. Rather,
it could be more aptly characterized as a purposive one. Such an
approach is warranted, I think, not only by the wording of the relevant

7 For a classical and thorough analysis of that method, see Lederman, 1981.

89



THE CANADIAN FEDERAL EXPERIMENT, OR LEGALISM WITHOUT...

sections of the Canadian Constitution, but also by the nature of legal
interpretation itself. As a result, the problem raised by what I have
described as the formalistic-legalistic dimension of the Canadian law of
federalism lies elsewhere. Actually, it lies in the various side effects of
the method focusing on the «pith and substance» of the impugned laws.

The first side effect relates to the center-periphery dialectic, espe-
cially as it affects the identification of the normative content of a law or
of a rule. Once one has determined that the normative core of a law ren-
ders it constitutionally valid, it follows that the incidental effects of that
law are also likely to be found valid. But what if these effects extend
beyond what falls under the enacting legislature’s constitutional juris-
diction? What criterion should then be used to ascertain whether or not
they unduly infringe on the other level of government’s jurisdiction? But
while a broad interpretation of a level of government’s ancillary powers
is not problematic per se, what is problematic is rather the lack of a
coherent normative framework that could indicate, on a consistent basis,
beyond which point the exercise of such powers becomes unacceptable.
How can one determine the threshold where a jurisdiction expressly
characterized as exclusive is not longer exclusive? What do Canadian
courts have to say about this problem?

For the external observer, three things are startling: firstly, the gap
that exists between the concept of exclusivity, as understood and reiter-
ated in some political circles, and the actual judicial interpretation of that
concept (Frémont, 1998: 46); secondly, the absence of any significant
reference to any foundational principle underlying federalism to help
find solutions to constitutional puzzles —hence my remark on the for-
malism of the law; thirdly, the corollary, and probably unconscious,
reduction of the law of federalism to the status of a mere legal toolbox—
hence my remark on the legalism of that law, but also, and paradoxical-
ly, on the risk of obscuring federalism’s basic requirements for the sake
of «efficiency» or of a so-called «realism». Something that is conceived
of as a mere tool in the achievement of a higher purpose, e.g. social jus-
tice, can indeed be easily forgotten. What is true for the carpenter’s ham-
mer is also true for federalism when it is reduced to the status of means.

While it is superficially true that when a matter falls within the core
jurisdiction of a federal actor, that federal actor may indeed pretend to
exercise «exclusive juridiction» over that matter, it would nevertheless
be deceptive to believe that courts have adopted a radical concept of
exclusivity. Firstly, by allowing incidental infringements on the other
level of government’s supposedly exclusive fields of jurisdiction, they

90



JEAN-FRANCOIS GAUDREAULT-DESBIENS

have somehow accepted that the consequences of one’s exclusive exer-
cise of a constitutional power may lead to an infringement on the other’s
own exclusive fields. From a purely formalistic perspective, one could
probably argue that that other’s pretense to exclusivity remains concep-
tually intact, and that such ancillary effects do not really affect that exclu-
sivity. However, from a less formalistic standpoint, this argument is not
really convincing. Moreover, it is well recognized in Canadian constitu-
tional law that some matters may present a «double aspect». This means
that they can be validly regulated by both levels of government, each
exercising one of its exclusive powers to regulate a specific dimension
of the matter. For example, drunk driving, which is not a matter express-
ly allocated to any level of government, can be regulated by the provinces
on the basis of their power to enact laws relating to property and civil
rights (that allows them to determine the conditions under which one
may obtain and retain a driver’s license) and relating to local affairs, as
well as by the federal Parliament on the basis of its power to enact crim-
inal laws. Many topics which were not contemplated when the division
of powers was devised in 1867 raise such a «double aspect» question.
All this is to say that the court’s interpretation of the Constitution itself
has substantially relativized the meaning of the notion of «exclusivity»,
this, to the extent that it could now be argued that the provisions grant-
ing these exclusive powers often serve more as conflict rules in cases where
jurisdiction may reasonably be asserted by both governments each from a
different angle than as really protecting a constitutional position that is
genuinely «exclusive». At the very least, it should be acknowledged that
the notion of exclusivity that is now enforced in the Canadian law of fed-
eralism is a weak one, as is the case in several other federations (Aja, 2003:
30). This approach, represents what Bruce Ryder (1991) calls the «mod-
ern paradigm» of the judicial interpretation of the federal division of pow-
ers, as opposed to the once fashionable «classical paradigm», which sought
to prevent any overlap between federal and provicial fields of jurisdiction.
The triumph of the modern paradigm was probably inevitable, given the
intrinsically interdependent relation that exists between federal and provin-
cial governments, as well as socioeconomic evolutions that, at least since
World War I, have tended to blur jurisdictional boundaries.

That the concept of exclusivity that now governs the interpretation of
the federal division of powers be weak is not necessarily a problem. It essen-
tially stems from the acknowledgement that positive legal categories can-
not aspire at entirely and forever capturing the convoluted evolution of peo-
ples’ and institutions’ lives. What is more problematic, however, is that the
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discourse found in some cases® and in segments of the legal scholarship’
still resonates with allusions referring to exclusivity as if this concept had
remained relatively unqualified. For example, at the same time it was talk-
ing about jurisdictional overlaps as inherent to federalism '°, the Supreme
Court of Canada was expanding the application of the doctrine of inter-
jurisdictional immunity, which, in a nutshell, may render otherwise valid
provincial laws inapplicable to undertakings over which the federal Parlia-
ment possesses a plenary, primary and exclusive jurisdiction, if these
provincial laws affect an essential part —this concept being more and more
broadly defined— of these federal undertakings ''. Interestingly, this doc-
trine, which relies on a radical and extreme vision of exclusivity, was said
not to apply in respect of provincial undertakings where one of their «essen-
tial parts» are affected by an otherwise valid federal law '

Thus, the famous metaphor once coined by Lord Atkin that federal
and provincial areas of jurisdiction were separated by «watertight com-
partments» ' still exerts considerable influence on legal and non-legal
minds and prevents a more realistic appreciation of the legal evolution
of the concept of exclusivity. It is however to be noted that, from a strict-
ly legal standpoint, the metaphor now seems to be restricted in its appli-
cation to some areas of federal jurisdiction protected by the doctrine of
interjurisdictional immunity. The fact remains that the Supreme Court
is, to say the least, sending conflicting messages to its different audi-
ences about the nature and dynamic of legal federalism in Canada, the
least charitable interpretation of these conflicting messages being that,
in federalist adjudication, the ends justify the means.

8 As Ryder (1991: 357) notes, two applications of the «classical» approach to exclu-

sivity can be found in the cases of C.S.S.T. v. Bell, [1988] 1 S.C.R. 749 (where the doctrine
of interjurisdictional immunity is relied upon to prevent the application of a provincial law
to a federal enterprise; see infra) and Bank of Montreal v. Hall, [1990] 1 S.C.R. 121 (where
the doctrine of federal paramountcy is relied upon and expanded to prevent the application
of a more generous provincial law to the case of a debtor governed by a federal law).

°  This is especially the case in the writings of scholars from Québec (or, for instance,
from Western Canada), who tend to associate the stronger view of exclusivity to a better pro-
tection of provincial autonomy, a claim which is highly debatable (Ryder, 1991: 362).

' General Motors of Canada Ltd. v. City National Leasing, supra, footnote 3.

""" C.S.S.T v. Bell, supra, footnote 8.

2 Friends of the Oldman River Society v. Canada (Minister of Transport), [1992]
1 S.C.R. 3. In that case, the view that interjurisdictional immunity may operate both ways
is brushed aside as «erroneous», and this, without satisfying justification.

3 A.G. Canada v. A.G. Ontario, [1937] A.C. 326.
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B. Opportunistic political appropriations

Even more problematic is the fact that this «extreme» vision of exclu-
sivity encourages insularity on the part of federal actors. Except in a few
recent cases where the Supreme Court has appeared willing to provide a
more complex account of the relations between federal actors ', the
rhetoric of jurisdictional exclusivity that still permeates some of its rul-
ings as well as certain segments of constitutional scholarship have creat-
ed among political actors and citizens expectations that do not reflect the
actual state of the law. My point here is not that political expectations
should necessarily be in tune with positive law. On the contrary, such an
occurrence would practically prevent any type of reform by uniting the
sein with the sollen —the ideal of totalitarian states... My claim is simply
that political expectations should ideally be informed by an understand-
ing of relevant legal concepts that is sufficient enough so as to allow polit-
ical actors and citizens not to get fooled by rhetorical abuses of these con-
cepts. My corollary claim is that courts bear a special responsibility not to
send messages that are likely to induce the creation of «false expectations.
Of course, they cannot realistically be expected to monitor all possible
misinterpretations of their rulings, since the audiences affected by these
rulings also participate in the determination of their meaning (Lajoie,
1997). But it is nonetheless my view that courts should do their best to
send messages that are clear enough so as to avoid the most extreme inter-
pretations. Rulings relying upon a radical view of exclusivity in a federal
context or, on the contrary, rulings implicitly condoning the irrelevance of
the relative autonomy of federated units could be characterized as such.

Political expectations about the actual impact of jurisdictional exclusiv-
ity may also have been increased as a result of the resilience of the concept
of sovereignty in federalist discourse, where federal actors are often described
as being «sovereign» in their respective fields of jurisdiction. Indeed, it must
be noted that the discourse of sovereignty induces, almost by definition, polit-
ical actors to adopt absolutist positions. As Nagel (2001: 31) points out,
«[bJoth the substance and symbolism of sovereignty have direct and obvious
connections to the attitudes of citizens (...)». It has actually been argued that
the very concept of sovereignty was ill-adapted to the nature and structure of
federal countries (Friedrich, 1968; Beaud, 1998). For that reason, alternative
concepts should be explored from a legal standpoint, especially in a context

4 See, for example, Hunt v. T & N plc, [1993] 4 S.C.R. 289.
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where the concept of sovereignty is itself going through a process of «de-
absolutization» (Villaamil, Gutiérrez & Zapata, 2001: 121). The concept of
«autonomy» is undoubtably one of them, as I will allude to in my conclusion.

What is to be remembered for now, however, is that in the Canadian
context, the coupling of an extreme vision of jurisdictional exclusivity, rein-
forced by the formalistic-legalistic judicial grasp of the federal division of
powers %, and of the use of an unproblematized concept of sovereignty, have
often allowed federal actors to hide themselves behind the veil of the law
to mask attitudes or to justify actions that directly contradicted the basic
values underlying federalism as well as those implied by this regime. In
other words, the legal discourse on federalism has often been appropriated
and distorted by federal actors seeking to implement anti-federalist poli-
cies. As such, «exclusivity» has essentially become an ideological tool, and
has thus exhausted its potential as a useful heuristic device. It is even truer
when one considers that federal actors in Canada, especially provinces, have
used it as a kind of «self-service paradigmy, by which I mean that they have
used it frequently, but only when it was in their political interest to do it.

The problem posed by misuses of the concept of exclusivity is relat-
ed to another one, which I have identified earlier as the quasi-absence
of any substantive judicial reflection on the values and principles under-
lying federalism, or necessarily implied by it, and, a fortiori, of any ref-
erence to such values or principles, and this, despite the fact that they
could help in finding principled rather than merely technical or effi-
ciency-inspired solutions to disputes between federal actors.

It is probably fair to say that referring to broader federal values or
principles still remains a contentious issue in judicial circles. For exam-
ple, in a case dealing with the scope of the unilateral and discretionary
federal power to declare works for the general advantage of Canada '¢,
Justice Laforest, writing for himself and two other Supreme Court judges,
rebutted as follows a claim that this power should be narrowly interpret-
ed because of the dangers it posed to the federal structure in Canada:

15 Professor A. W. Mackay (2001) has recently argued that the Supreme Court of Cana-
da’s approach to federalism in the past twenty years has not been as purely legalistic as it used
to be. This would notably be reflected in the Court’s efforts to contextualize federalism cases
a little bit more by relying, for example, on extrinsic evidence. Professor Mackay is correct on
this point, but, in my view, the Court’s jurisprudence still remains unduly legalistic and techni-
cal. First and foremost, it is notably devoid of any fundamental reflection on federalism.

' Such a declaration has the effect of unilaterally transferring under federal juris-
diction that work which was initially under provincial jurisdiction.
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It was argued that the declaratory power must be read narrow-
ly to make it conform to principles of federalism. There is no doubt
that the declaratory power is an unusual one that fits uncomfortably
in an ideal conceptual view of federalism. But the Constitution must
be read as it is, and not in accordance with abstract notions of the-
orists. It expressly provides for the transfer of provincial powers to
the federal Parliament over certain works. (...) The restricted view
advanced here for the first time appears to be based on the danger
thought to be posed to the structure of Canadian federalism if the
courts do not confine federal power in this area. (...) But more fun-
damentally I think the argument evinces a misunderstanding of the
respective roles of law and politics in the specifically Canadian form
of federalism established by the Constitution. (...) It is the very
breadth of these powers that protects against their frequent or inap-
propriate use. It was not the courts but political forces that dictated
their near demise. They are, as was said of the power of disallowance,
«delicate» and «difficulty powers to exercise and «will always be
considered a harsh exercise of power, unless in cases of great and
manifest necessity . . .» (...) Their inappropriate use will always raise
grave political issues, issues that the provincial authorities and the
citizenry would be quick to raise. In a word, protection against abuse
of these draconian powers is left to the inchoate but very real and
effective political forces that undergird federalism . (My italics)

Justice Laforest was then reacting to the following view expressed
by Justice Tacobucci, with whom three other judges concurred '®:

The federal principle cannot be reconciled with a state of
affairs where the modification of provincial legislative powers
could be obtained by the unilateral action of the federal author-
ities. While the use of the declaratory power is not as dramatic
as the unilateral amending of the Constitution, in my view the
federal principle should be respected nonetheless. Parliament’s
jurisdiction over a declared work must be limited so as to respect
the powers of the provincial legislatures but consistent with the
appropriate recognition of the federal interests involved .

7" Ontario Hydro v. Ontario, [1993] 3 S.C.R. 327, 370-372.

'8 Cory and Sopinka JJs co-signed Iacobucci J.’s opinion, while Chief Justice Lamer
agreed with him in a separate opinion as far as the principles were concerned.

' Ontario Hydro, supra, at 404.
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Beyond federalism, this debate reflects a deeper disagreement about
the nature of legal interpretation and the appropriate degree of judicial
«activismy in a constitutional democracy. But while I share Laforest
J’s concerns about the danger of ignoring the text of the Constitution,
I am nonetheless inclined to believe that an interpretive approach pur-
porting to be purely literal is first and foremost a rhetorical strategy
—if not an authoritarian one (Van de Kerchove, 1988)— and, as such, is
intellectually self-defeating since it somehow presupposes the absolute
clarity and determinacy of the text to be construed *’. For instance, even
if one acknowledges that the Constitution «clearly» grants a given level
of government the discretionary power to do something, does that mean
that the discretion conferred is absolute and unfettered? Couldn’t it be
argued, on the contrary, that this discretion has to be exercised in a
manner that is compatible with some basic federalist values and in a
way that does not jeopardize the equilibrium of the federation, just as
an administrative discretion has to be exercised in a manner that is
compatible with the objectives of its enabling statute? Thus, the seem-
ingly innocuous statement that the Constitution «expressly provides
for the transfer of provincial powers to the federal Parliament over cer-
tain works» is not merely declaratory of the law, it is a law-creating
iteration.

A last point remains to be briefly examined. Once we have
identified the problematic side effects flowing from the most basic
concepts inspiring the formalistic-legalistic interpretation of the
law of federalism, a question still lingers, that is, why has nothing
been done so far to improve the situation? More specifically, what
are the interests involved in perpetuating this type of interpreta-
tion? Different factors probably contribute in maintaining the sta-
tus quo.

I would first mention the internal legal culture (Friedman, 1975),
that is, the culture of the legal community, which tends to be rather con-
servative and relatively unwelcoming to change.

2 Tt would not be accurate to conclude, on the basis of the above, that Justice Lafor-

est’s judicial career was characterized by a systematic and constant opposition to using
implicit foundational principles in constitutional adjudication. On the contrary, he authored
some judgments in which such principles played a central role in deciding the issues at
bar. The most notable of these judgements is probably the one he authored on behalf of
the Supreme Court in Hunt v. T & N plc, supra, footnote 14.
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Secondly, the legal tradition that inspires federalist adjudication in
Canada must be looked at as a possible explanation. Subject to the spe-
cial case of Québec in the field of private law, Canada is essentially a
common law jurisdiction. One could therefore partly attribute the rather
technical and sometimes less than consistent nature of the Canadian law
of federalism to the features traditionally associated with that legal tra-
dition. Indeed, a stereotypical image of the common law emphasizes that
tradition’s casuistic approach, its corollary suspicion towards broad prin-
ciples or standards, and the pivotal role of stare decisis. These features,
which are present in Canada as in other common law jurisdictions, may
certainly help in perpetuating the status quo. For example, a long-stand-
ing reluctance to affirm the existence of some meta-principles may actu-
ally serve to mask the actual existence of such principles, which, in turn,
makes them more difficult to change. Denying the existence of para-
digms undoubtably makes paradigm shifts more difficult to operate.
Moreover, the stare decisis doctrine, which plays an important role in
ensuring the law’s coherence in common law jursidictions, has indeed a
stabilizing effect on that law, but may at the same time impede change
that is long overdue.

That being said, while all of these traditional characteristics of the
common law may still play a role in Canadian constitutional law, they
certainly do not have today the same impact that they have had in the
past. For characteristics perceived as intangible also evolve over time.
As a result, the common law tradition is much more complex than the
clichés it has given rise to (Glenn, 2000: 205-250). This is why what may
be more likely to have an inhibiting effect on the evolution of the Cana-
dian law of federalism is not the common law itself, which has more
often than not proven to be flexible and open to change, but rather the
resilience of a certain traditional —and archaic— image of the said com-
mon law.

The third factor, and possibly the most important one, that may
explain the perpetuation of the formalistic-legalistic approach in the
Canadian law of federalism is to be found in the vested political inter-
ests of federal actors themselves. It might indeed very well be that both
provinces and the federal government prefer to keep the law of federal-
ism as it is, since the formalistic-legalistic approach that inspires it pro-
vides for a level of predictability that, all things considered, is relative-
ly acceptable. For provincial governments and «provincialist» scholars,
while far from being entirely satisfying, such formalistic legalism is per-
ceived as providing safeguards against abrupt changes in the law. This,
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in turn, might create the illusion that provincial areas of jurisdiction are
really «exclusive». As for the federal government and its «centralist» sup-
porters, that approach has proven to be extremely expedient given the
Supreme Court’s overall tendency to support the expansion of federal juris-
diction in the past decades. Ultimately, this points to a most important vari-
able in the shaping of political actors’ attitudes towards the evolution of
federal systems, that is, their primary identification with a given state or
sub-state polity, and the nationalism or regionalism that may flow from it.

A case study

I shall critically examine in this section the dominant legal approach
to the federal spending power in Canada. More specifically, it will be
argued that the formalistic «legicentricism» of the Canadian law of fed-
eralism prevents that law from fully appreciating the intrinsically regu-
latory nature of several governmental contractual endeavours which may
sometimes undermine the very federal structure of the state. It will more-
over be argued that countering such a tendency may require a reflection
on the fundamental values and principles underlying federalism as a
legal concept.

As a matter of principle, the existence of a federation implies,
amongst other things, «a formal constitutional distribution of legislative
and executive authority and allocation of revenue sources between the two
orders of government ensuring some areas of genuine autonomy for each
order» (Watts, 1999: 7). This requires from federal actors that they behave
in a way that is respectful of that division of powers. Obviously, what is
«respectful» and what is not can be debated. There are indeed instances
where no specific level of government is clearly allocated jurisdiction over
a given topic. The task of the courts will then be to «clarify», through an
interpretation process that is value-laden, «the» meaning of the Constitu-
tion, a meaning that is most of the times far from univocal. That kind of
task may lead courts to devise highly complex, if not complicated, ana-
lytical grids that will often fall into the traps of formalism and byzantin-
ism. Despite my previous critique of the Supreme Court of Canada’s
record in that respect, intellectual honesty compels me to say that its
record is no worse than that of its counterparts in several federations.

A second type of question raised by this basic, almost trite, idea that
federal actors must respect the division of powers, relates to the manner
in which they interact with each other and, most importantly, the means
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by which they interact. For example, we know that in some federations,
such as Canada and the U.S.A., executive powers follow legislative juris-
dictions, while the two are dissociated in others such as Switzerland and
Germany. Although comparing the different types of institutional mech-
anisms that regulate the interaction between these two branches of the
state tells us something about the framework within which such an inter-
action takes places, it tells us very little about the means which are some-
times taken to reach some predetermined outcomes. This question points
to the actual reach of constitutionally-entrenched federal divisions of
powers. At what stage do they stop producing legal effects?

I want to focus here on a rather thorny issue in some federal states,
that is, the issue of the spending power. It goes without saying that, as a
matter of principle, governments have the legal capacity to spend their
monies the way they want. In unitary states, spending cannot, by defin-
ition, pose any problem since only one government can constitutionally
claim the monopoly of sovereignty over its citizens. In other words, this
government has no constitutionally legitimate normative competitor.
This, however, cannot conceptually be the case in federal states given
their intrinsically dual structure. Even if one applies to federal states an
«extreme» concept of shared sovereignty and adopts accordingly a
«watertight compartments» approach to the legal interaction between
the two levels of government, there may still be grey areas that simply
cannot be conceived of in unitary states because of the constitutionally
subordinate and unprotected status of lower governmental entities. On
the contrary, in federal states, there is always a possibility of normative
entanglement which may lead to normative competition. More or less
tangible or virtual depending on the federation, that competition will
often materialize in the daily life of the federation either as a result of
disagreements between federal actors as to the interpretation to be given
to the constitutional provisions governing their interactions, or as a result
of the almost natural tendency of bureaucracies to expand their scope of
action, albeit sometimes unduly *'. When this happens, conflicts may

2! The use of the word «unduly» presupposes that there are sometimes instances of

legitimate competition in federations, normative or otherwise. This is indeed a presuppo-
sition of this paper. In any event, in my view, the very structure of a federation renders
inevitable a certain level of competition between federal actors. Thus, the important ques-
tion is not whether or not competition is good or bad in a federation, but how can this com-
petition be tamed or managed in order to prevent it from hurting core federal values.
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arise, especially if one actor is perceived by the other as doing indirect-
ly what it cannot do directly.

In Canada, this is in essence the question raised by some uses of the
federal spending power. It is to be noted here that debates in that coun-
try have focused on the federal spending power because of what is per-
ceived by some as a «fiscal imbalance» existing between the federal gov-
ernment and the provinces. The former, the argument goes,
constitutionally enjoys broader taxation powers than the latter, while
being allocated constitutional responsibilities that do not imply a high
level of expenditures. On the contrary, provinces, being constitutionally
responsible for high maintenance areas such as education and health ser-
vices, do not enjoy taxation powers as broad as those of the federal gov-
ernment. Coupled to the fact that economic rationales practically pre-
vent provinces from raising taxes beyond a certain threshold, this has
resulted in the creation of the said «fiscal imbalancey, a term that essen-
tially seeks to designate the gap between the respective revenues and
constitutional responsibilities of the two levels of government. While
debates are raging in Canada as to the existence of such imbalance, or
as to its characterization as «problematic» %, it clearly becomes so when
one considers that the federal government sometimes uses its extra rev-
enues not only to spend in areas which are under provincial jurisdiction
but also to impose upon provinces conditions that they must respect so
as to obtain much needed «federal money» .

It is necessary at this stage to briefly canvass the state of Canadian
law concerning the federal spending power, which will lead me to focus
on the most contentious uses of this power.

First, no one in Canada questions the validity of expenditures made
by a given level of government in areas over which it possesses consti-
tutional jurisdiction. This means that the federal and provincial govern-

2 For example, on the basis of a report presented by its own Commission on Fis-

cal Imbalance (Government of Québec, 2002), the Québec government argues that such a
fiscal imbalance exists while the federal government denies its existence (Dion, 2002).
However, a recent study on that question made by the Conference Board of Canada (2002),
an independent organization, tends to confirm the view of the government of Québec.

# Admittedly, these occurrences are less frequent today than they were two decades
ago, and the actual enforcement of such conditions is uneven. That being said, the scarci-
ty of occurrences does not change the problematic nature of any single one, since, as we
shall see later, federal conditional spending in provincial areas of jurisdictions potential-
ly breaches several core federal principles.
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ments may legally and legitimately raise monies and spend them the way
they want in these areas. There is no need to expand further on this
hypothesis. It is at another stage that the situation becomes less clear.
Contrary, for example, to Australia where a provision of the Constitu-
tion unquestionably vests the federal government with the right to spend
in federal as well as in state jurisdictions **, the Canadian Constitution
can hardly be characterized as «unquestionably» allocating similar pow-
ers to the federal government. There is indeed no provision that express-
ly or clearly authorizes the Canadian parliament and government to grant
financial assistance to any province «on such terms and conditions» as
they think fit. Actually, the problem is not that the federal government
spends; it is where and how it spends. We have seen in that regard that
the federal government may without problem spend in areas which are
under its constitutional jurisdiction. However, does the Canadian Con-
stitution allow that government to spend monies in areas which are not
under it? This is where the Zow overlaps with the where. Three main sit-
uations may occur when the federal government decides to spend in such
areas. First, the federal government may grant money directly to indi-
viduals in the context of programmes established to achieve objectives
that can reasonably be linked to provincial areas of jurisdiction. Such
would be the case of federal scholarships to students. Secondly, the fed-
eral government may unconditionally grant monies to provinces to help
them fulfill their constitutional responsibilities, mainly through a con-
stitutionally-entrenched mechanism called «equalization payments». This
is a common occurrence in federal-provincial relations in Canada. Third-
ly, the federal government may grant monies to provinces, often through
«cost-sharing agreementsy, on the condition that the programmes that
they set up while exercising their constitutional powers meet a certain
number of criteria. This is by far the most contentious question, and
scholars have given it very different answers. For their part, courts have
not really provided a conclusive and binding opinion on the issue *.

*  Section 96 of the Commonwealth of Australia Constitution Act 1900 provides

that «[d]uring a period of ten years after the establishment of the Commonwealth and there-
after until Parliament otherwise provides, the Parliament may grant financial assistance to
any State on such terms and conditions as the Parliament thinks fit».

»  The clearest case dealing with this issue comes from the Alberta Court of Appeal,
where the federal power to impose conditions upon provinces receiving monies from the
federal government in areas under the latter’s jurisdiction was upheld in the ratio of the
ruling: Winterhaven Stables v. Canada (A.G.), (1986) 29 D.L.R. (4") 394 (leave to appeal
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Legal scholars have historically been divided on the question of the
constitutionality of the «federal spending power». However, a majority
of them opine in favour of it?. They infer this power from the explicit
powers granted to the federal Parliament to levy taxes [s. 91(3)]%, to leg-
islate in relation to public debt and property [s. 91 (1A)]*, to create the
Consolidated Revenue Fund (s. 102)*, or to appropriate federal funds
(s. 106)*°. The proponents of an unfettered federal spending power
derive the following reasoning from the explicit allocation of these pow-
ers to the federal Parliament: since Parliament was given the constitu-
tional power to raise taxes (s. 91(3)) so as to pay expenses related to pub-
lic debt and property (s. 91 (1A)) with monies drawn from the
Consolidated Revenue Fund (s. 102) and appropriated through so-called
«appropriation acts» (s. 106), this, without any explicit distinction
between the government acting in its public capacity and the government

refused by the Supreme Court of Canada). This refusal to grant leave is not enough, in my
view, to say that the law is really «settled» on that matter. However, it is probably fair to
say that the Supreme Court of Canada seems inclined to share a similar view. It did
opine in that direction, albeit in obiter: YMHA Jewish Community Center v. Brown, [1989]
1 R.C.S. 1532. The clearest sign that the Supreme Court might indeed find in favour of an
unfettered federal spending power is probably to be found in Reference Re Canada Assis-
tance Plan, [1991] 2 S.C.R. 525. However, once again, the ratio is not directly concerned
with this issue. Other cases have also indirectly addressed the issue, but none is conclu-
sive. Even more important is that the Supreme Court of Canada has never fully addressed
in any rulling the arguments that can potentially be made in support, or against, an
absolutely unfettered federal spending power. Interestingly, no province has ever mount-
ed a full frontal judicial challenge to the federal spending power.

*  To name a few: Hogg, 2002; Chevrette, 1988; Driedger, 1981; LaForest, 1980-
81. Scott, 1955. For authors who have recently questioned the constitutionality of that
power, see: Petter, 1989; Yudim, 2002.

77 Section 91 (3) refers to «the raising of money by any mode or system of taxa-
tiony.

% Section 91 (1A) speaks of «the public debt and property».
Section 102 reads as follows: «All duties and Revenues over which the respec-
tive legislatures of Canada, Nova Scotia, and New Brunswick before and at the union had
and have power of appropriation, except such portions thereof as are by this Act reserved
to the respective legislatures of the provinces, or are raised by them in accordance with the
special powers conferred on them by this Act, shall form one Consolidated Revenue Fund,
to be appropriated for the public service of Canada in the manner and subject to the charges
in this Act provided».

3 Section 106 reads as follows: «Subject to the several payments by this Act
charged on the Consolidated Revenue Fund of Canada, the same shall be appropriated by
the parliament of Canaday.

29
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acting as a mere legal entity, it follows that it does possess the unfettered
power to spend its money the way it wants, notably through «gifts» to
which it can attach any condition it wants. There are obviously further
subtleties to this line of argument, but suffice it to remember that defens-
es of an unfettered federal spending power essentially rest upon the fed-
eral government’s proprietary authority and the federal Parliament’s leg-
islative authority.

What is especially interesting about this reasoning is that the feder-
al government is essentially characterized as a private holder of the
monies collected through taxes. This «de-publicization» somehow ren-
ders unproblematic the authority under which it spends these monies, be
it the royal prerogative, an appropriation statute, or a contract. One of the
reasons that has been suggested for reaching that conclusion is that it is
impossible to distinguish between monies collected by the government
through taxes, that is, monies collected by the government acting gua gov-
ernment, and monies collected by the government acting as any other pri-
vate legal entity would (for example, profits derived from rents in build-
ings belonging to the government). While it is indeed difficult to ascertain
the exact purpose for which monies were collected, it might however be
easier to identify the purpose for which they are used. And when the fed-
eral government grants monies to provinces, through administrative agree-
ments passed between them, under the condition that the provinces will
comply with a certain number of substantive obligations in the delivery
of services which, from a constitutional law standpoint, fall under their
jurisdiction, the purpose of the federal government in using the monies
collected through taxes or otherwise is crystal clear: that purpose is to
regulate the delivery of services, which is one way amongst others to
implement a specific government policy. The question then becomes
whether or not the federal division of powers applies to that form of pub-
lic «regulation by contract» (Daintith, 1979). The classical doctrinal
answer to that question is negative. For instance, in spite of his own
admission that discrepancies in bargaining power between the federal gov-
ernment and the provinces may raise doubts as to the «voluntary» nature
of the latter’s acceptance of the terms and conditions of the agreement
under which they receive the funds, Dean Peter Hogg (2002: 166) never-
theless relies as follows on the traditional and highly formalistic distinc-
tion between legislation and contract as means to create legal obligations:

«It seems to me that the better view of the law is that the
federal Parliament may spend or lend its funds to any govern-
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ment or institution or individual it chooses, for any purpose it
chooses; and that it may attach to any grant or loan any condi-
tions it chooses, including conditions it could not directly legis-
late. There is a distinction, in my view, between compulsory reg-
ulation, which can obviously be accomplished only by legislation
enacted within the limits of legislative power, and spending or
lending or contracting, which either imposes no obligations on
the recipient (as in the case of family allowances) or obligations
which are voluntarily assumed by the recipient (as in the case of
a conditional grant, a loan or a commercial contract). There is no
compelling reason to confine spending or lending or contracting
within the limits of legislative power, because in those functions
the government is not purporting to exercise any peculiarly gov-
ernmental authority over its subjects». (My italics)

Firstly, from a technical standpoint, it is far from clear that such
a narrow interpretation of the scope of the federal division of powers
and such a narrow focus on «legislation» are warranted by the terms
used in section 91 of the Constitution Act, 1867. Indeed, that section
speaks both of the federal Parliament’s «powers to make laws» and of
matters under its «exclusive legislative authority». With respect, it
indeed seems a bit far fetched to draw from these mere references to
«laws» and «legislative authority» the conclusion that they necessar-
ily preclude the application of section 91 to the federal government’s
contractual activities, especially given the fact that it was decided long
ago that the division of powers applies to prerogative and executive
powers as well as to legislative ones*'. Allocating a constitutional
jurisdiction over a certain number of matters —which is what sections
91 and 92 purport to do— is not the same thing as specifying the exact
means by which that authority is to be carried out or exercised. And
in Canada, the allocation of constitutional jurisdictions is based on
topics, and not on the means or instruments used to carry out policies
concerning these topics. Moreover, it is arguable that an overly nar-
row interpretation of the words «laws» and «legislative authority»,
which allows one level of government to do indirectly what it could
not do directly under the Constitution defeats the constitutional prin-
ciple of constitutionalism.

31

Liquidators of the Maritime Bank of Canada v. Receiver General of New
Brunswick, [1892] A.C. 437 (J.C.R.C.).
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Secondly, and more importantly, Hogg’s quotation is interesting
because it seems to rely on the ontological assumption that the means
chosen necessarily dictate the purpose of the action: because spending,
lending, and contracting are, by definition, not used to achieve public
goals, they simply cannot be used for the purpose of exercising «any
peculiarly governmental authority». In other words, this idea is a non-
starter 2. The problem with that dichotomy is that it blindly applies to
state action a model based on private law presuppositions, which obscure
the peculiarities of state action . The resilience of that model, at least
two decades after the emergence in common law jurisdictions of a crit-
ical theory of public law which would finally conceive of the state as the
presence-that-is rather than as some absence-that-should-be (Prosser,
1982), is quite fascinating and says a lot about the efficiency and
resilience of formalistic approaches to the law. A further problem of the
dichotomy is that, in addition to obscuring the specificities of state action
in general, it ignores the peculiarities of state action in federal countries

2 Interestingly, Hogg quotes a case of the Exchequer Court, where it had been

peremptorily declared that «Legislation and contract are entirely different methods of cre-
ating rights and liabilities and it is essential to keep them distinct». See: AGBC v. Esquimalt
& Nanaimo Railway Co., [1950] A.C. 87, at 110.

A further interesting paradox is worth noting with respect to the distinction
between legislation and contract. In the case law concerning s. 32 of the Canadian Char-
ter of Rights and Freedoms, which defines the scope of application of that other part of
the Constitution, the Supreme Court of Canada has construed the mention that the Char-
ter «applies to the Parliament and government of Canada in respect of all matters within
the authority of Parliament (...)», and to «the legislatures and government of each province
in respect of all matters within the authority of the legislature of each province» as refer-
ring to «governmental action» at large, whatever the means chosen for implementing a
given policy. This interpretation has the effect of preventing a legislature from doing indi-
rectly, for example by contract, what it cannot do directly, that is, abridging the rights and
freedoms entrenched in the Charter. One could argue that the explicit reference to «gov-
ernment» in section 32 allows for that broader interpretation and that, absent a similar ref-
erence in section 91 or section 92, a narrow interpretation of «legislation» and «legisla-
tive authority» is warranted. However, this would not be entirely convincing since, as was
mentioned earlier, executive powers are divided along the lines applying to legislative pow-
ers. As a result, when it can be said that these executive powers are exercised by the «gov-
ernment» —and it is what generally happens—, it becomes harder to sustain an interpre-
tation that would exclude at the outset any possible application of the division of powers
to governmental contracts if it can be demonstrated that, in pith and substance, these con-
tracts serve the purpose of allowing one party who is in a favourable position to regulate,
for reasons related to public policy, the behaviour of one party acting itself in a govern-
mental capacity.
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in particular. It is indeed quite striking to see how Professor Hogg ends
up trivializing federalist concerns when he analogizes the withholding
of monies when provinces refuse to comply with contractual conditions
that the federal government seeks to impose upon them in areas that con-
stitutionally fall under their jurisdiction, to situations involving similar
strategies in contexts of family allowances or business contracts. For
there is a significant qualitative difference between withholding money
until private institutions or individual citizens comply with pre-deter-
mined conditions, and doing the same with provincial governments pur-
porting to act not only within their areas of jurisdiction but also as fed-
eral actors, the status of which is constitutionally entrenched. The
interests involved in these two situations are simply not the same; nei-
ther is the scale of impact on federalism. And it is worth repeating
Hogg’s formulation here: «(...) because in those functions the govern-
ment is not purporting to exercise any peculiarly governmental author-
ity over its subjects.» (Italics are mine) One could precisely argue the
opposite: when the federal government seeks to impose conditions upon
provincial governments which, due to their insufficient revenues, des-
perately need money to carry out public policies that fall under their
jurisdiction and that their residents forcefully claim, it is actually using
its dominant position to coerce them to legislate or to act in a direction
that they might not have taken otherwise **. In such a context, an obli-
gation that superficially seems to have been voluntarily accepted results
in fact from a situation of pure coercion (Maziade, 1995), the econom-
ic origins of which should not necessarily make it ungraspable from a
legal standpoint **. Nor does the fact that here is no «legal» sanction, in
the strictest positivist sense of this word, attached to a breach of a con-
dition making such a situation ontologically and epistemologically
impossible to grasp from a legal standpoint. In that sense, the «law as
compliance» model of normativity is probably much more helpful than
the traditional «law as sanction» model in making sense of contempo-
rary evolutions of constitutional normativity *°. At the very least, less

* The argument that, in contract law, a dominant party may impose standard con-

ditions to a less advantaged one obscures the fact that no compelling constitutional inter-
est is at stake in such a private relationship.

* There are indeed areas of the law where grave instances of economic imbalance
that result in an abuse by one party of its dominant position are justiciable.

%% «Compliance theories» are mostly relied upon by public international law and
international relations scholars. See, inter alia: Kingsbury, 1998; Slaughter, Tutumello &
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obsessed with the form norms take than the «law as sanction» model,
the «law as compliance» model presents the advantage of allowing inter-
preters to take into account a greater number of variables that are rele-
vant to the concrete implementation and operation of legal norms. In any
event, by so coercing its provincial counterparts, the federal government
somehow transforms them into its subjects, to use the word coined by
Hogg, this, contrary to at least three basic interrelated principles that, in
my view, are consubstantial to any federal struture: the loyalty principle,
the equality principle, and the autonomy principle. I will first deal with
those, after which I shall briefly investigate into the notion of «condi-
tiony» since it is far from clear that every federal «requirement» impos-
es upon provinces genuinely regulatory conditions.

I have now reached the stage where the scope of this paper most evi-
dently expands beyond the borders of the Canadian federation. Indeed, it
is time to identify, on a tentative basis, some core elements of a legal theory
of federalism. My first assumption is that, while the legal principles iden-
tified in that process as necessarily underlying federalism are subject to
debate, they could nevertheless potentially play a very useful role in the
adjudication of concrete situations about which federal or quasi-federal
constitutions are silent or ambiguous. My second and most fundamental
assumption is that, as a political regime, federalism is not neutral.

As Ronald Watts (1999: 6) puts it, «[f]ederalism is basical-
ly not a descriptive but a normative term and refers to the advo-
cacy of multi-tiered government combining elements of shared
rules and regional self rule. It is based on the presumed value and
validity of combining unity and diversity and of accomodating,
preserving and promoting distinct identities within a larger polit-
ical union. The essence of federalism as a normative principle is
the perpetuation of both union and non-centralization at the same
timey.

To use a Fullerian expression, there is, I think, something like an
«internal morality» to this regime, an internal morality that may help

Wood, 1998. While these scholars obviously attempt to make sense of public internation-
al law’s «soft» normativity, it is to be noted that «soft» law grows in importance in domes-
tic law as well, that is, even within the apparently «hard» framework provided for by the
nation-state. Such is especially the case in the field of constitutional law. At the very least,
reflecting on the relevance of «law as compliance» models in the field of constitutional
law represents an interesting line of inquiry...
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maintain the federal structure’s integrity while preventing federal actors
from adopting fundamentalist attitudes. Once its contours delineated, ref-
erence could be made to that internal morality in order to protect the inter-
ests of federal actors qua constitutionally recognized institutional actors
rather than the interests of the ephemeral governments temporarily
responsible for the fate of these institutional actors. But that «internal
morality» should not to be considered solely from the standpoint of phi-
losophy or political science. It should as well be considered from the
standpoint of law, which raises questions related to the selection, the jurid-
ification, and the concrete implementation of certain specific federal
«principles» in the context of federative adjudication.

In essence, the selection, from a legal standpoint, of the foundational
normative principles implied by federalism proceeds from the following
inquiry: once a federation exists, and assuming that the federal system
in place is not likely to be abolished, what are the minimum requirements
that must be constantly met so as to preserve a constitutional structure
and a dynamic that are conceived of, and designed, as federal? My
endeavour here is to be distinguished from others where the line of
inquiry focuses on the criteria from which to evaluate the success or fail-
ure of federalism, or on the merits of federalism as a structure designed
to achieve certain values or to fulfill certain goals. Richard Simeon’s
(1983) seminal article on the «criteria for choice» in federal systems
illustrates that kind of approach. Simeon identifies in this article three
sets of criteria on the basis of which federal systems can be evaluated.
According to him, federalism can be assessed from the standpoint of the
community of identification of the different «federated» groups, from
the perspective of democratic theory, and under the angle of functional
effectiveness. These criteria are undoubtably appropriate in order to
reflect on what is deemed to be the mission of federal systems, some-
thing that necessarily refers to the objectives that federations are sup-
posed to achieve, be they political, social or economical. But a legal the-
ory of federalism does not purport to assess federal systems in light of
such external objectives; it merely purports to identify some core legal
principles that must constantly be present so that these systems, or the
dynamic presiding over relations between federal actors, remain truly
federal. As well, it seeks to ensure that these principles be operational-
ized in constitutional adjudication, and to reflect on how they can be.

It is to be noted in passing that, while the embryonic legal theory of
federalism that is proposed in this paper focuses on the relationships
between federal actors in a state context, one should not discard outright
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the hypothesis that such a theory could also be useful for the purposes of
understanding and regulating relationships that take place in non-state
contexts. Indeed, this theory could help make sense of, and adjudicate
upon, relationships that, although embodying a certain form of «alliance»,
cannot be characterized as falling under a pre-existing legal category such
as «contracty, or «corporation». A potential example of such relation-
ships could be found in the webs of contracts that constitute corporate
networks, and which, although they involve particular «contracts» or «cor-
porationsy, represent much more than that when they are envisaged glob-
ally. These networks are in fact alliances that are concluded for a certain
period of time and that impose some basic explicit or implicit obligations
upon their participants. However, the identity of such alliances cannot be
subsumed under any existing legal category. This hypothesis obviously
implies a prior extension of the scope of application of the concept of
«federalism» to non-state entities. I will just say in that regard that such
an extension seems plausible both theoretically and empirically.

That being said, it would be ludicrous to pretend that there is
absolutely no connection or «affinity» (Wittgenstein, 1961: 147) between
these legal principles and the socio-political or philosophical values that
may be relied upon in order to assess whether or not a federal system has
«succeeded». For example, being first and foremost a philosophical con-
cept which has been given several hundred meanings over the past mil-
lennia, it is quite clear that «equality» is far from having a strictly legal
meaning. Bearing that in mind, a legal theory of federalism would mere-
ly purport to extract the legal potentialities of such a concept, an endeav-
our which, admittedly, can in no way exhaust the philosophical meanings
of that concept. But much more importantly, the actual implementation
of such core legal values would likely prevent federal actors from under-
mining the federal nature of a jurisdiction by unduly emphasizing one of
the objectives identified by Simeon at the expense of the others. For
instance, one could give so much weight to functionalist concerns in his
or her interpretation of federalism that other equally legitimate concerns
related to community or democracy would be obscured or neglected. By
circumscribing a discursive interval of acceptable federalist legal dis-
course, and by identifying core legal principles to be used in the policing
of this discourse, a legal theory of federalism would provide checks on
abusive «objectives-based» arguments, that is, arguments that tend to
trump fundamental federal principles for purely ideological purposes,
albeit legitimate or popular ones. For example, that it might seem «appro-
priate» that a jurisdiction constitutionally allocated to the federated enti-
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ties be transferred, through judicial interpretation, to the federal govern-
ment because one of these federated entities does not legislate in accor-
dance with the wishes of the national majority, although its legislative
policies reflect the wishes of a local majority, is not alone a reason to
effect that jurisdictional transfer. Such a transfer could only be effectuat-
ed if other valid federal reasons mandate it. As a result, my hypothesis is
that without systematically dictating specific outcomes*’, reliance on a
legal theory of federalism for adjudicative purposes would very likely
impose upon federal actors the duty to provide not only a specific justi-
fication for their actions but also a valid federal one, that justification
being examined from the standpoint of the theory of federalism. The the-
ory could obviously play a significant role in cases where a court is being
asked to construe an ambiguous constitutional provision, a constitution-
al provision that grants a discretionary power to a federal actor, or even
a constitutional silence, assuming here that «[t]he meaning of silence can
be ascertained on the basis of both the global and the immediate circum-
stances in which the silence takes place» (Kurzon, 1994: 297). In that
context, the best legal interpretation would be one that satisfies to the
highest possible extent all or most of the «core federal legal principles»
relevant in the case at bar. Conversely, any interpretation too easily allow-
ing for the trumping of any relevant principle in that context would be
viewed with suspicion. It is thus clear that the legal theory of federalism,
the contours of which I am outlining here, is first and foremost an inter-
pretive theory centered around a set of core principles deemed consub-
stantial to federalism.

Such a fundamental reflection transcends specific legal traditions,
like the civilian and the common law ones, since it is inspired by a ques-
tioning on the meaning of «federalismy itself, rather than by an empiri-
cal examination of specific federal regimes or practices. As such, a seri-
ous reflection on a legal theory of federalism would not only benefit
Canada, but other federations and «complex states» as well. In that
respect, fears as to the uniformization of federalism through such a the-
ory seem misguided since formal and informal constraints that are pecu-
liar to each jurisdiction would inform the judicial interpretation of the
legal principles identified as «core» federal ones. But while these empir-
ical peculiarities may very well inform the judicial reflection on the actu-

37 Indeed, my endeavour here is to identify principles, in a Dworkinian sense

(Dworkin, 1977), rather than rules strictly speaking.
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al implementation of these principles, they should not play any deter-
mining role for the purpose of identifying them. Let me give an exam-
ple. Assuming for the sake of the discussion that federal loyalty is char-
acterized as stemming from the very nature of federalism and is therefore
recognized as one of the basic principles underlying any federal struc-
ture **, its concrete legal implementation could nevertheless vary depend-
ing on the federations involved. So could the level of juridification of
the principle. Indeed, judges and political actors would approach that
principle through the lens of their own preconceptions informed by the
political and legal cultures in which they have evolved, and the specific
circumstances of their federation. However, reliance on such a norma-
tive principle would enable them to distance themselves from the dic-
tates of these preconceptions and to provide new meanings, hopefully
more in tune with the core legal values of federalism. Assuming that
interpretation is a value-laden process and that choices made in the con-
text of federative disputes and concerning the legal characterization of
issues raised in making these disputes are no less value-laden, informed
as they are by preconceptions as to the nature and the objectives of the
federal regime at stake, and as to how it should function, reliance on nor-
mative principles susceptible to legal sanction would probably reduce
the incidence of arbitrariness in making these choices. Here, one can eas-
ily trace back the influence of Hans Georg Gadamer’s hermeneutics on
my understanding of legal interpretation (Gadamer, 1996).

A further point needs to be made. It is of the utmost importance to
note that I am not advocating here inconsiderate «legal transplants», a
concept that designates the process by which a legal «rule» * is moved
«from one country to another, or from one people to another» (Watson,
1993: 21). Indeed, the logic inspiring such transplants is most often
superficial. To caricature a little bit, it proceeds from a belief that «if it
works there, it might work here as well, so let’s import it.» In the case of
federal loyalty, for example, a «legal transplant» logic would lead one to
import that principle into his or her own domestic law not only because
that principle is, in and of itself, inspiring and interesting, but first and

% The German Constitutional Court has reached the conclusion that the principle

of federal loyalty («Bundestreue»), which is not expressly provided for anywhere in the
Basic Law, stemmed from the very federal nature of the German state.

¥ What a legal rule is for the purpose of examining the manner in which these trans-
plants take place is susceptible of various interpretations. See: Legrand, 2001: 57.
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foremost because it has proven to be useful in the «exportingy jurisdic-
tion and has yielded some desired results. The transplant is then operat-
ed not in the hope that the same results could be obtained in the «import-
ing» jurisdiction, but on the assumption that they will be obtained. Such
epistemically naive borrowing, which completely obscures the cultural
content of the law, is definitely not what I am advocating.

That being said, how can we circumscribe what participates in fed-
eralism’s legalized «internal morality»? Given the limited scope of this
paper, I will just say for now that this inquiry can intuitively be launched
by simply reflecting on the etymology of the word «federalism». Ety-
mology may indeed provide us with a certain number of useful indica-
tions as to what may be found at the core of the federal idea.

Federalism comes from the latin word “foedus”, which refers to the
concept of «alliance». From this deceptively simple starting point, I
think that it would be fair to hypothesize that a federal alliance neces-
sarily implies a minimum level, first, of trust between the parties (Wein-
stock, 1999 & 2000), second, of equality between them, third of auton-
omy; and fourth, of transparency, flexibility, proximity, and efficiency
in the functioning of the alliance, elements that point, on the one hand,
to the concept of subsidiarity and, on the other hand, to the concept of
federal arbitration. Altogether, these requirements, the principles that
may be drawn from them, and possibly some ontologically similar
requirements, are likely to ensure the stability of the federation, and,
hopefully, to provide the law of federalism with rationales on the basis
of which actual cases can be adjudicated.

The requirement of trust implies the acknowledgment of some
degree of federal loyalty, which should be roughly understood as impos-
ing a negative duty of self-restraint when a federal actor’s actions are
likely to unduly (or disproportionately) affect the others, a positive duty
to act in good faith while legitimately protecting one’s own interests, and
a fidelity to the federal principle, which seeks to emphasize the impor-
tance of philia in a federation, and the corollary existence of a federal
common good that should transcend the federated units’ local interests.
Thus, federal loyalty is one of the core principles of my tentative legal
theory of federalism.

The requirement of equality refers to the equality of status of fed-
eral actors. One level of government may have been allocated jurisdic-
tions that are, from a political, economic, or social standpoint, more
important than those allocated to the other level of government, but, in
terms of constitutional status, these two levels are equal. However, equal-
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ity as [ understand it does not impose any absolute requirement of iden-
tical constitutional treatment which, in any event, would run counter the
fact of diversity that is present in every federation, at least to some
extent, and that each federation, by being structured as such, values, once
again to a certain extent. For example, equality of status would not be
breached if the immediate beneficiaries of a given measure are, as a
result of that measure, prevented from losing ground within the federa-
tion, and if the position of the non-beneficiaries of that measure is mere-
ly not improved as a result of their incapacity to claim for themselves a
similar benefit (Ossipow, 1998: 132). Moreover, and most importantly,
the requirement of equality implies that each federal actor is concretely
able to exercise the relative autonomy that it enjoys under the Constitu-
tion, that it is not subjected to strategies that purport to, or have the effect
of, subordinating it to the other level of government, and that it is able
to maintain its legitimacy by not being subjected to an illegitimate com-
petition from other federal actors. From this we can gather that equality
and autonomy are principles situated at the core of the federal idea. Ulti-
mately, they both imply an acknowledgement of the relative contractar-
ian dynamics of federalism, and this, even if the federation was not ini-
tially conceived of as a compact or a contract (Friedrich, 1968: 8). The
argument here is that, as a matter of necessity, any federation is either
established or perpetuated through a web of agreements that are con-
tractarian in nature. It is commonly stated that federations result from
processes of aggregation, where more or less independent entities con-
gregate to create a new one, or of desaggregation, where one single enti-
ty gives rise to several others which interact in a looser framework. In
the former case, the contractarian dynamic leading to federalism is more
obvious than in the latter, since, at its inception, federalism implies the
meeting of «collective» minds that represents the essence of a contract.
The situation is less clear in the case of desaggregative processes, as the
impulse towards desaggregation may come from the central government
as well as from sub-state entities that want to change their status within
the global polity. There are also cases where the constitution that is
alleged to embody a «federal contract» shows no obvious sign of such a
contractarian dimension, and this, even if there is historical evidence
that, at the very least, some parties to that alleged contract initially
believed, and have held on to that belief, that they were to some extent
parties to a contract. | have argued elsewhere that constitutional inter-
pretation should at the very least acknowledge the existence of conflict-
ing memories about the nature and aspirations of federations (Gau-
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dreault-DesBiens, 1999). But whether evidence is available as to the
presence of contractarian rationales at the origins of a federation is
immaterial for the sake of my discussion. Indeed, whether conceiving of
the federation as a contract was initially contemplated, or if such a
dynamic existed at the origins of the federation, a contractarian dynam-
ic is inherent to any federation, since formal and informal agreements
passed between all governments, whatever their level, inform and sus-
tain the life of that federation. While a federation cannot be reduced to
a mere contract between federal actors, and accordingly has to be viewed
as representing more than the sum of its parts, that contractarian dynam-
ic is so pervasive that it cannot be ignored from a legal standpoint. And
need I say that acknowledging that dynamic might entail significant legal
consequences, for example, in the treatment reserved to federal actors’
legitimate expectations. This seems especially true if we consider that
contracts are also a method of allocating risks. As such, a federal con-
stitution can be conceived of as a structure the purpose of which is to
ensure that the political and financial risks associated to governance con-
stantly remain within reasonable bounds. So, any interpretation of that
constitution which, absent a clear and unambiguous provision, would
implicitly or explicitly condone the imposition upon a given level of gov-
ernment of what can be characterized as an unreasonable burden of risks
(envisaged in terms of externalities, liabilities, etc.) could be character-
ized as problematic.

That being said, as mentioned, the requirements of efficiency, trans-
parency, and flexibility imply a reflection on subsidiarity in a federal
context, on the one hand, and on federal arbitration, on the other. I will
not purport to define what subsidiarity means since others have done
so in various contexts, be it in the European one (Bermann, 1994) or in
the Canadian one (Hogg, 1993). I shall simply content myself with quot-
ing Ossipow (1998: 127) who summarizes rather neatly the main thrust
of that principle, and its links to other principles:

«Le principe de subsidiarité n’est pas univoque dans la
désignation du niveau de décision. Il indique un niveau
souhaitable (le niveau le plus bas possible), défendable en ter-
mes du principe de dignité politique et d’autonomie. Mais il
incorpore également une clause prudentielle visant a la sécurité
systémique: au cas ou le niveau théoriquement optimal se
révélerait incapable de réaliser une tache, c’est a un autre niveau
de prendre en charge cette tache».
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To the extent that subsidiarity is linked, as Ossipow points out, to
the principle of autonomy, and to the extent that it serves the purpose
of maintaining the «systemic security» of the federation, thereby act-
ing as a sort of relatively indeterminate conflict rule, it is more appropi-
ate, I believe, to conceive of subsidiary as a procedural rule designed
to support the realization of the principle of autonomy rather than as a
core federal principle in its own right.

As far as the principle of federal arbitration is concerned, I will
merely say that it requires that all intergovernmental disputes concretely
affecting the federal division of powers and governmental actions poten-
tially threatening the equilibrium of the federation be susceptible of
adjudication by an independent and impartial third party, most likely a
judicial authority. This necessarily implies that some disputes of the sort
mentioned above will be «juridified», and that courts may be forced to
rule on their justiciability. Sooner or later, courts in every federation
indeed have, for better or for worse, to enter the fray, which does not
imply, however, that other constitutional actors bear no responsibility
in enforcing the constitution. When and how they enter the fray may
vary from federation to federation, but there always comes a point
where they cannot escape ruling on cases of fundamental importance
for the federation.

In Canada, some commentators have opposed the judicial arbitra-
tion of disputes about the division of powers on the basis that such dis-
putes are better resolved through intergovernmental negotiations the
result of which is ultimately assessed by the electorate (Weiler, 1974).
Others, while challenging the very existence of a constitutional basis for
the federal spending power, have nevertheless opined that debates involv-
ing the use of that power are better resolved in the political realm (Pet-
ter, 1989). It is probably true that most disputes of that kind are better
resolved without judicial interference. For example, assuming, for the
sake of the discussion, the existence in Canada of a fiscal imbalance
between the two levels of government, the debate about what to do with
the federal government’s surpluses is something that cannot properly be
resolved by a court of law. Should monies be transferred from the fed-
eral government directly to the provinces? Should tax points be trans-
ferred instead? Or should the Constitution be amended so as to ensure a
more equitable balance? These are all solutions that are beyond the pow-
ers of any court.

Undeniably, some judicial deference in federative disputes is com-
mendable. But that some, if not most, of these disputes are by nature
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beyond the judiciary’s reach does not mean that every such dispute is,
especially when it raises fundamental questions concerning the nature,
evolution, and preservation of federalism. The issue at stake may indeed
have attained a degree of specificity sufficient enough so as to allow a
court to meaningfully adjudicate upon it. And for reasons mentioned
above, I believe that federal conditional spending in provincial areas of
jurisdiction, when the conditions involved may be equated to a form of
regulation, meets that description. Moreover, it is to be noted that any
argument to the effect that intergovernmental disputes are always better
resolved through the operation of the democratic process fails to
acknowledge that the global federal polity and the sub-communities
composing the federation do not necessarily express their «will» on the
same issues. For instance, unless some form of national referendum is
held, Canadian voters are not normally able to express a choice between
the potentially divergent positions taken by the two levels of government
for the simple reason that the stakes at both levels are different. One also
has to consider that in regular elections, citizens rarely support political
parties for a single reason. As such, their «will» is not always easy to
decipher. Indeed, «popular will» is rarely unambiguous. For example,
nothing prevents the electorate of a province to opt at the provincial level
for a staunchly decentralist party and to support a rather centralist one
at the federal level. Thus, the inescapable electoral parallelism that is
present in all federal systems, and which often results in contradictory
stances on the part of the electorate, somehow prevents a real democra-
tic monitoring of some fundamental issues in the life of a federation. In
addition to that, it must be borne in mind that national parties which are
active on the federal scene rarely tend to campaign on federalism-relat-
ed issues. All of these factors are therefore likely to perpetuate the sta-
tus quo in favour of dominant federal actors. That is why a judicial inter-
vention might, in some cases, have the effect of reframing political
debates so as to ensure that core federal principles are not unduly tram-
pled. Furthermore, while legitimate, concerns about an «over-juridifi-
cation» of intergovernmental disputes following a judicial recognition
of the legal and justiciable character of a well-circumscribed set of core
federal principles should not obscure the fact that federal actors also
practice «realpolitik». For this reason, it is fair to hypothesize that they
would probably refrain from systematically juridifying intergovernmen-
tal disputes, even if their potential constitutional challenge of another
federal actor’s actions would have reasonable chances of success. Final-
ly, while it is reasonable to believe that the frequency of juridified fed-
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erative disputes could slightly augment as a result of an increased judi-
cial reliance on federalism’s core legal principles, it is nonetheless
arguable that the incidence of juridified disputes would still remain rel-
atively modest. It could be argued, in a somewhat counter-intuitive man-
ner, that the judicial intervention contemplated here could actually raise
the profile of the political process and thus enhance its role. Indeed, it
must be borne in mind that a large part of the judicial interventions
grounded on the legal theory of federalism would take a «negative»
dimension. I mean by that that these interventions would essentially pur-
port to prevent, on federative grounds, a federal actor from doing some-
thing or implementing a given public policy, even if that action or poli-
cy can reasonably be defended from a socioeconomic or political
standpoint. By saying «no» to that federal actor, a court would simply
redirect the debate by asking that actor to redo its homework, not nec-
essarily on the substance of the policy but rather on the means used to
materialize it. And while that actor could characterize the effect of that
«noy as an undue judicial intrusion, that intrusion might still entail pos-
itive consequences in view of preserving the legitimacy of the political
process in the long run, as it might have the effect of engaging in the
debate citizens who would normally not be seduced by the idea of hav-
ing to participate in a debate about the ordaining and functioning of insti-
tutions perceived as being too abstract or remote, as fundamental as they
might be. In that regard, a systematically applied policy of judicial def-
erence with respect to federative disputes is probably not appropriate, as
it might foster among citizens a culture of complacency, passivity, if not
of contentment, to paraphrase J. K. Galbraith (1992). Why get involved
in a public debate about institutions if courts constantly convey the mes-
sage that political actors alone can frame, and take care of, it? Deference
is sometimes pretty close to indifference. And judicial indifference may
convey to the citizenry a polyanna-like message that «everything goes
well in the best of the worldsy», which is not necessarily the case. A court
ruling, in appropriate situations, can serve as a much-needed elec-
troshock for a population that tends to defer to its representatives on tech-
nical issues. But, as mentioned earlier, technical issues sometimes hide
fundamental ones, and ignoring that might prove costly over time. Hence
the beneficial «consciousness-raising» dimension of a well-tempered
judicial interventionism, which may in turn help institutional actors and
citizens alike to internalize the boundaries of acceptable federalist dis-
course and behaviour. For example, let us imagine that the population of
a federation overwhelmingly supports a public policy that has been
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adopted in the context of a process that clearly breaches the core legal
principles of federalism. Let it be clear at the outset that such a support
does not, or cannot, in and of itself, redeem a flawed process. Arguing
to the contrary would essentially condone the systematic primacy of util-
itarian or functionalist concerns in federative adjudication, a position
that stands in contradiction with federalism itself. Let us further imag-
ine that a court declares that the actions taken by the author of that pol-
icy in order to implement it are unconstitutional. Is it fair to assume
that the population will necessarily remain passive and uninterested?
Could it not be envisaged that it will react to that ruling, and that groups lob-
bying for, say, a constitutional amendment will be formed, and so on,
and so forth? My point here is essentially that we cannot always assume
that judicial deference sustains the political process. Quite the contrary,
judicial intervention may sometimes reinvigorate that process, and redi-
rect debates in such a way that fundamental issues will be addressed,
while they would have remained hidden had the court not decided to
intervene. This might sometimes lead to excruciating debates, but it is
my contention that these debates about what a nation is, and under which
conditions it wants to continue growing, are more profitable in the long
run than playing the ostrich game. «Silence like a cancer grows», once
sung Paul Simon and Art Garfunkel.

Let us now go back to the problem of the federal spending power in
Canada. I have argued earlier that when it imposes conditions on provin-
cial governments which, due to their insufficient revenues, desperately
need federal money to carry out public policies that fall under their juris-
diction and that their residents forcefully claim, the federal government
can be said to use its dominant position to coerce provinces into legis-
lating in a direction that they might not have taken otherwise, this, con-
trary to the principles of loyalty, equality, and autonomy.

First, the federal government fails to respect the principle of feder-
al loyalty which, at the very least, requires that a level of government
does not try to do indirectly what the Constitution forbids to do directly
—a concern which, in my mind, also relates to the principle of constitu-
tionalism and to the corollary idea of a federal rule of law. Federal loy-
alty also demands that this government refrains from using tactics that
are likely to undermine the equilibrium of the federation, notably by
neglecting to take into account the legitimate interests and expectations
of its federal partners. Second, by taking advantage of its dominant posi-
tion, the federal government breaches the equality principle in that it
reduces provinces to mere subordinates in areas over which they have
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constitutional jurisdiction. Third, and as a matter of consequence, it
breaches the autonomy principle, which posits that federated entities
must have the power to freely decide of their policies and orientations
within their own spheres of jurisdiction (Poirier, 2001: 155), subject to
the imperative that they do not negatively affect their federal partners’
interests and that they acknowledge, in their policy choices, the neces-
sity of some minimum level of cooperation between each level of gov-
ernment. The principle of autonomy also implies that, in a federation,
each level of goverment is presumed to act legitimately within its juris-
dictional spheres, but is at the same time accountable to its electorate. It
further requires that this government should not be placed, through the
willful actions of the other level of government, in a position where its
legitimacy could be unduly undermined. Refusing to abide by the con-
ditions imposed by the federal government could undermine the legiti-
macy of the provincial governments involved since their residents would
be submitted to federal taxation without receiving the services resulting
from that taxation. The non-delivery of services due to a lack of funds
itself caused by the undue withholding of federal monies could thus cre-
ate a legitimacy problem by forcing provincial governments to assume
full responsibility for decisions that cannot genuinely be characterized
as having been freely taken. Even more problematic is the fact that, under
the guise of the federal spending power, «national majorities [are
allowed] to set priorities and to determine policy within spheres of influ-
ences allocated under the Constitution to regional majorities». (Petter,
1989: 465) I may not, as a member of a national majority, appreciate a
policy that a province has implemented but, absent any unconstitution-
al encroachment on federal prerogatives or any unconstitutional restric-
tion of individual rights and freedoms, I fail to see why my will should
prevail over the will expressed by a majority of the residents of that
province, unless, as shall be seen, the policy in question blatantly con-
flicts with a core federal legal principle.

A counter-argument has been raised against this view. Indeed, some
federal government representatives in Canada have argued that, notwith-
standing the withholding of federal monies, provinces do decide freely
to offer or not some services. More specifically, it has been argued that
nothing prevents them from raising their taxes or from not lowering them
so as to maintain a level of revenues sufficient enough to provide an
appropriate level of services. However, that claim is not entirely con-
vincing since it fails to recognize that while the fiscal space that gov-
ernments enjoy is almost unlimited in theory, subject of course to the
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limits imposed by the Constitution on their respective taxation powers,
it is not in practice. Indeed, although nothing constitutionally forbids
provinces to impose extremely high taxes —some already do—, doing
so might undermine their economic competitiveness in the long term and
their capacity to create wealth. Moreover, practically forcing provinces
to impose such high taxes so as to be able to offer or maintain a decent
level of services might end up undermining their legitimacy vis-a-vis
their residents. While a citizen can be presumed to agree, both in prin-
ciple and in practice, with the sharing of resources so as to ensure that
each of his or her fellow citizens has equal access to a certain number
of social services of decent quality, and accepts this rationale as one of
the justification for the taxes that he or she pays, it cannot be presumed
that his or her altruism is unlimited. As John Rawls (1971: 281) stated
in his Theory of Justice, we should assume «a definite limit on the
strength of social and altruistic motivation. It supposes that individuals
and groups put forward competing claims, and while they are willing to
act justly, they are not prepared to abandon their interests. There is no
need to elaborate further that this presumption does not imply that men
are selfish in the ordinary sense». Undoubtably, such limited altruism
further reduces the fiscal space concretely available to any government,
provincial ones included. A genuinely contextual approach to constitu-
tional law and to constitutional adjudication in a federal system requires
that these factors be taken into account when determining the appropri-
ate judicial policy to adopt regarding actions about which the Constitu-
tion is far from unambiguous.

That being said, the federal government’s argument about the
provinces’ capacity to levy taxes or, alternatively, not to lower them
unduly, is not entirely without merit, as it emphasizes the need to pay
attention to the actual facts of each case. From a lawyerly perspective,
such an affirmation might seem trite, and to some extent, it undoubtably
is. But it is certainly not irrelevant to reiterate the importance of care-
fully drawing all the necessary consequences from the factual founda-
tion of a case in a paper the penultimate objective of which is to advo-
cate a greater judicial reliance, in contexts of constitutional adjudication,
on a relatively abstract legal theory of federalism. For that theory seeks
first and foremost to be a legal one, rather than a mere philosophical one.
Reflecting on the importance of the factual background of each case in
the context of a study of the federal spending power in Canada raises the
question of the degree required for a condition to become a form of «reg-
ulation» susceptible of judicial adjudication. It also raises the corollary
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question of the need for substantial evidence in juridified intergovern-
mental disputes.

As to the need for substantial evidence in juridified intergovern-
mental disputes, I will just say, referring once again to the Canadian
debate on the federal spending power, that while the mere fact of plac-
ing provincial governments in a situation of fiscal imbalance may be said
to breach fundamental federative values in the abstract, whether these
governments accept or refuse the conditional grants, it does not entail
that this alone is sufficient to trigger the intervention of a tribunal. As I
mentioned earlier, «rebalancing» situations of fiscal imbalance is cer-
tainly not the province of the judiciary. This question more aptly belongs
to the political realm. But the situation is different when the federal gov-
ernment uses the «proceedsy of that fiscal imbalance in view of dictat-
ing provincial decisions.

From an evidentiary standpoint, this means that in order to trigger
the judicial review of a federal action of that sort, provinces would first
have to demonstrate that such a reasonably significant fiscal imbalance
actually exists, and that it has reached such proportions that the feder-
al government can reasonably be said to occupy a dominant position
that allows it to practically dictate its conditions to provinces that do
not concretely enjoy the freedom to accept or refuse the said conditions.
For if it is shown that they do enjoy such a freedom, there can be no real
coercion from the federal governement. While difficult, the demon-
stration that a fiscal imbalance exists would not be impossible to make,
this, assuming that the burden of proof applicable in regard of such mat-
ters is the balance of probabilities, as it is in Canada. I emphasize here
the importance of that kind of demonstration since no «core» federal
legal principle prevents a province from freely entering into agreements
with the federal government. If, as mentioned earlier, we cannot pre-
sume that contractual instruments ontologically exclude forms of reg-
ulation that are susceptible of constitutional scrutiny, neither should we
presume that such instruments preclude, when used between a province
and the federal government, uncoerced meetings of minds. Courts
should never, solely on the basis of the legal theory of federalism, pre-
vent the enforcement of genuinely contractual intergovernmental
endeavours.

Assuming that such a demonstration can be made and that provinces
have a prima facie case, we still have to examine the actual conditions
—be they of legislative or contractual origins— that the federal gov-
ernment wants to impose upon them. It must indeed be determined
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whether or not these conditions really constitute «regulationy». That they
do constitute «regulation» should not be taken for granted, for each set
of conditions must be examined on the merits. Once again, I do not
believe that such a determination can be made in a federal context with-
out referring to some core federal principles, since regulation in a fed-
eral system seeks to respond to specific imperatives, some of which can
be directly related to these core federal principles. At the very least,
these principles may certainly inform the level of scrutiny that might be
applied in view of examining the diverse uses of the federal spending
power.

One of these principles, which, in my mind, ranks alongside those
of loyalty, equality, autonomy, and federal arbitration, is the principle of
federal solidarity, which can undoubtably be viewed as stemming from
the very nature of a federal alliance. It is indeed arguable that such an
alliance necessarily requires from each federal actor a commitment to
the principle that a certain redistribution of wealth is needed in a feder-
ation, so as to cement that federation, and to the principle that some
basic services which are intrinsic to the idea of a common and mean-
ingful federal citizenship must be available to every citizen of the fed-
eration, wherever he or she resides. That solidarity is not infinite, obvi-
ously, but acknowledging its overarching importance as a core principle
of legal federalism may allow us to look differently at a federal spend-
ing power, the constitutional basis or the scope of which are not beyond
doubt. Indeed, while the materialization of the principle of solidarity
may take many forms, it is difficult not to ascribe the federal govern-
ment a special role in its implementation. That role may be expressly
mentioned in the Constitution, as it is in Canada in section 36 of the
Constitution Act, 1982, which provides for equalization payments to
poorer provinces, but it would be unduly reductionist to confine the nor-
mative impact of the principle of federal solidarity to that specific pro-
vision. In my view, that normative impact not only could, but should be
felt, first, in the interpretation to be given to the principle of equality in
a federal setting, and, second, in the interpretation of the concept of «reg-
ulation» in the context of a constitutional analysis of the federal spend-
ing power.

As to the principle of equality, which was defined earlier as refer-
ring to the equality of status of federal actors, it should now be refined
so as to incorporate an element of interpersonal equality. As Ossipow
(1998: 118) notes, to the extent that interpersonal equality requires a cer-
tain level of uniformity on the territory of a given jurisdiction, federal-
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ism might be characterized as conflicting with this ideal as it allows for
variations in the treatment of individuals, especially in socio-economic
areas. This is where the primarily institutional focus of my legal theory
of federalism shifts from the status, interests, and obligations of federal
institutional actors to the basic interests, needs, and rights of the indi-
vidual citizens of the federation, thereby opening the door to a form of
polycentric federalism.

As a space of philia, it is my belief that a federation cannot tolerate
huge discrepancies in the delivery and accessibility of basic social ser-
vices, which does not mean that every discrepancy offends the principles
of solidarity and equality, as redefined here. For instance, differences in
the manner in which the delivery of these services is organized should
not be presumed to offend these principles, the idea here being that some
core social services should be broadly accessible, not that specific poli-
cies or practices should be uniformly implemented across the federation.

One way to alleviate the creation and perpetuation of unacceptable
discrepancies is for the federal government to unconditionally transfer
funds to provincial governments, or to directly fund individuals or orga-
nizations, even in areas of provincial jurisdiction, provided that this fund-
ing is either unconditional, or, if conditional, that it does not conflict with
any specific provincial policy or norm applicable to these individuals or
organizations, this obviously excluding any general norm that would pur-
port to prevent them from accepting federal monies. Need I say that
acknowledging the constitutionality of such direct federal transfers of
funds to individuals or organizations in provincial areas of jurisdiction
directly clashes with long-established provincial positions in Canada.
However, if I am to give any meaningful interpretation to the principle
of federal solidarity, I do not see how I can reach any other conclusion,
especially given the fact that, as circumscribed, the federal encroachment
on provincial areas of jurisdiction would be kept to a minimum, because
of the kind of provincial paramountcy rule that would be embedded in
the proposed analytical grid.

This still leaves us with direct federal conditional transfers of funds
to provincial governments, which brings us back to the concept of «reg-
ulation». This concept, in my view, should not be construed in a manner
that is likely to systematically frustrate federal attempts at implement-
ing the normative ideal of federal solidarity. A solution to this apparent
dilemma could be to distinguish between «rules» and «standards». That
distinction could possibly play a useful role in helping courts identify
the threshold beyond which their intervention in intergovernmental dis-
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putes becomes more acceptable than not. Kathleen Sullivan (1992: 58-
59) has defined «rules» as follows:

A legal directive is «ruley-like when it binds the decision-
maker to respond in a determinate way to the presence of delim-
ited triggering facts. Rules aim to confine the decisionmaker to
facts, leaving irreducibly arbitrary and subjective value choices
to be worked out elsewhere. A rule necessarily captures the
background principle or policy incompletely and so produces
errors of over- and under-inclusiveness. But the rule’s force as a
rule is that decisionmakers follow it, even when direct applica-
tion of the background principle or policy to the facts would pro-
duce a different result.

She goes on to say that:

A legal directive is «standard»-like when it tends to collapse
decisionmaking back into the direct application of the back-
ground principle or policy to a fact situation. Standards allow
for the decrease of errors of under- and over-inclusiveness by
giving the decisionmaker more discretion then do rules. Stan-
dards allow the decisionmaker to take into account all relevant
factors or the totality of the circumstances. Thus, the application
of a standard in one case ties the decisionmaker‘s hand in the
next case less than does a rule —the more facts one may take
into account, the more likely that some of them will be different
the next time» (ibid.).

In other words, standards allow decisionmakers responsible for
applying them a much broader margin of appreciation, and, provided that
the outcome of their decision-making process substantially conforms to
the background principle inspiring the standard, that outcome should be
presumed to be within the «interval of acceptability» envisaged by the
standard. Thus, the relation between the standard and the decision to
which its application leads should be conceived of in terms of compati-
bility rather than in terms of strict legality.

Admittedly, this distinction between rules and standards is not clear-
cut. As Sullivan once again notes, «[a] rule may be corrupted by excep-
tions to the point where it resembles a standard; likewise, a standard may
attach such fixed weights to the multiple factors it considers that it
resembles a rule» (ibid: 61). It is obviously up to the courts to determine
what kind of norm they are facing depending on the circumstances of
each case.
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My suggestion is simply that this distinction could, in the Canadian
context, help them make sense of conditional federal expenditures in a
manner that is respectful of at least two core legal principles underlying
federalism, that of autonomy and that of solidarity. As I have already
expounded on these principles, it will suffice to say that schemes under
which the federal government imposes as «conditions» to the recipient
provinces norms that can be characterized as «standards» would be less
likely to be found unconstitutional than schemes imposing norms that
fit the definition of «rulesy». Obviously criticizable, that distinction has
nevertheless the merit of offering a relatively high degree of protection
to the principle of autonomy, as federal diktats to provinces would be
struck down, while obscuring neither the importance of the principle of
solidarity nor that of the conflict rule of subsidiarity, thereby allowing a
certain leeway to the federal government for the purpose of ensuring that
a minimum level of services is available to every citizen of the federa-
tion, but without permitting it to regulate provincial behaviour.

This model obviously presupposes that courts would accept to adju-
dicate disputes triggered by potentially litigious uses of the federal
spending power. Actually, the principle of federal arbitration requires in
my view that they do so. The ultimate appellate court of a federation that
would refuse, relying on technicalities or on a formalistic interpretive
approach devoid of any reference to federalism’s core principles, to tack-
le directly a situation where one level of government undermines,
through its actions, the entire balance of the federation would simply be
refusing to uphold the federal constitution of that federation, and, thus,
refusing to do what it has been created for, that is, judging. This model
further presupposes that the court that is ultimately responsible for dis-
charging that duty benefits from a sufficient capital of legitimacy among
all federal actors *’, which brings us back to the principle of federal arbi-
tration. Indeed, for the implementation of standards in the above-men-
tioned context to make any sense, an independent and impartial tribunal
needs to exist and be willing to enforce the Constitution. Leaving the
implementation of these standards solely to the level of government that
has elaborated them is nothing else but to condone the perpetuation of
the potential abuses contemplated in this paper. It is nothing but a nor-
mative abdication.

“ From a political standpoint, the mode of appointment of the judges sitting on that

court will undoubtably influence perceptions as to the legitimacy of its rulings.
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Conclusion

The nature of this paper warrants a dual conclusion, that is, one
addressing the specific Canadian problem raised in the paper, the other
addressing the broader theme of a legal theory of federalism.

On the question of the federal spending power in the Canadian con-
text, the developments above allow me to conclude that absent a clear
and conclusive jurisprudence establishing the constitutionality of feder-
al conditional grants to provinces, and absent a clear and genuinely
unambiguous constitutional provision allocating that power, it is fair to
say that there can be reasonable disagreement on the constitutionality of
that specific use of the federal spending power. Moreover, while our case
study has shown that the arguments put forward by the proponents of the
constitutionality of the federal spending power are not entirely convinc-
ing, it should be made clear that neither are those advanced by the pro-
ponents of the opposite view, that is, that this power is non-existent. First,
the latter also fall into the trap of formalistic legalism as they seem to
assume that the silence of the Constitution necessarily amounts to a
denial of the claimed power. Second, and most importantly, while they
often ground their reflection on a theory of federalism, as embryonic as
it may be, they tend to adopt what I have called earlier an «extreme»
view of exclusivity, which leads them to reduce an already vague feder-
ative principle to a single requirement, i.e. that the formal division of
powers be conceived of as establishing watertight compartments, the
watertightness of which must be preserved at all costs. Such a view,
which is fundamentalist in addition to being reductionist, runs counter
another core principle implied by federalism, that of solidarity. Precise-
ly because of its «core» status, this principle should influence the con-
stitutional apprehension of the federal spending power, and especially
the manner in which it is implemented.

Beyond these technical conclusions, however, our case study has first
and foremost shown that a deeper legal reflection on the normative prin-
ciples underlying federalism could possibly change the way the federal
spending power is grasped in Canadian law. It could, amongst other things,
force us to reconsider our understanding of notions such as «legislation»
and «regulation» for the purposes of federal adjudication. We could also
be led to reconsider the way in which the distinction between the state as
legislator and the state as proprietor has been applied, so as to ensure that
constitutional law is sufficiently in tune with the evolution of state prac-
tices and does not rely on an outdated model of state action. But, at a

126



JEAN-FRANCOIS GAUDREAULT-DESBIENS

broader level, it could shed light on the relational nature of federalism as
well as on the categorical constitutional imperatives of solidarity, loyalty,
equality, autonomy, and federal arbitration in such a regime. It would there-
fore help us to make sense, in contexts of legal adjudication, of some ten-
sions that are inherent to federative structures and dynamics.

Will this be possible in Canada? My tentative answer is a cautious
«yes». Recent developments in the field of constitutional law seem to
call for a return to federalism. The most important of these developments
is, I think, the renewed and increased reliance by the Supreme Court of
Canada on implicit constitutional principles, especially since the release
of its advisory opinion in Re Reference Secession of Quebec™'. It must
indeed be remembered that the Supreme Court relied on four implicit
constitutional principles to «decide» that case **, one of which was fed-
eralism, the others being democracy, the rule of law and constitutional-
ism, and the protection of minorities. What is especially interesting in
that case is the description that the Court makes of the nature and effects
of these principles. Indeed, the Court states that, as basic postulates of
the Canadian constitutional order, these implicit constitutional princi-
ples «may in certain circumstances give rise to substantive legal oblig-
ations (...), which constitute substantive limitations upon government
action. These principles may give rise to very abstract and general oblig-
ations, or they may be more specific and precise in nature. The princi-
ples are not merely descriptive, but are also invested with a powerful nor-
mative force, and are binding upon both courts and governments» **.
Although the Supreme Court remained deliberately vague as to the spe-
cific ways in which they could be judicially enforced, it did not exclude
that possibility, far from it*.

Since the release of the Court’s opinion in the Quebec Secession Ref-
erence, much has been written about the wisdom of relying on implicit

1 11998] 2 S.C.R. 817 (hereinafter referred to as the «Quebec Secession Refer-
ence»). Admittedly, the Quebec Secession Reference is neither the only nor the first case
to have relied on implicit constitutional principles

“2 Obviously, my use of the word «decide» here does not refer to the idea of a «legal-
ly binding decision» given the advisory nature of a judicial opinion issued in the context
of a reference.

$ Quebec Secession Reference, supra, footnote 40, par. 54

*In a recent case, Babcock v. Canada (4.G.), 2002 CSC 57, July 11, 2002, the
Court reiterated that «unwritten constitutional principles are capable of /imiting govern-
ment actions» (par. 54) (Italics are mine).
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principles that are admittedly vague for purposes of constitutional adju-
dication **. However, while debates on that topic are undoubtably impor-
tant, it is not my objective here to join the ongoing conversation on it.
Suffice it to say that I view rather favourably the reliance on such prin-
ciples because that approach provides constitutional scholars —and,
hopefully, judges as well— with an opportunity to reflect, reorganize,
and, maybe, reconceptualize their notions of juridicity (when is a norm
«legal»?), of justiciability, of sources (implicit and explicit), and, more
generally, of constitutional normativity. I would even go as far as saying
that it compels them to reflect on the possibly changing —and therefore
dynamic— nature of constitutional normativity in Canada, which may
require them to look, at least to a certain extent, at the sein (what is) from
the standpoint of a carefully circumscribed sollen (what ought to be), to
use Kelsenian terms.

The law of federalism undoubtably qualifies as one of these sein. In
my view, the mere fact that the Supreme Court has characterized the con-
stitutional principle of federalism, along with others, as normative and
susceptible of judicial sanction —as unprecise as this last possibility
remains— is sufficient to compel us to reflect on the meaning that can
and should be given to that principle. Moreover, what I have character-
ized earlier as the sorry state of the law of federalism in Canada should
prompt jurists to reflect on what the (over)broad constitutional principle
of federalism normatively entails, and to infuse enough meaning into it
so as to avoid paradoxically unprincipled uses of that principle. But first
and foremost, it should prompt jurists to look at these issues from a legal
theoretical perspective rather than from the usual positivist standpoint.
Such an exercise could very well provide them with useful insights con-
cerning the (re)direction of the positive legal framework governing Cana-
dian federalism. I thus read the Quebec Secession Reference as an incite-
ment to rekindle the flame of federalism in Canadian constitutional
thought, and, in a way, to prevent legalism from prevailing over federal-
ism*,

Could that kind of reflection be useful outside of Canada? I think
so. The principles that I have tentatively identified as forming the «nor-
mative core» of legal federalism —loyalty, equality, autonomy, federal

4 For example, see: Choudhry and Howse, 2000; Walters, 2001; Elliott, 2001; New-
man, 2001; Cameron, 2002; Leclair, 2002.
4 For my full assessment of this case, see: Gaudreault-DesBiens, 1999.
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arbitration, and solidarity— are not peculiarly Canadian. They proceed
instead from the very idea implied by federalism, that is, an alliance
institutionalized by the creation of at least two levels of governments,
the existence of which is protected by the constitution, which are equal
in status, and which operate in an autonomous, coordinate, but also coop-
erative manner, and which, while protecting and advancing, sometimes
through competition, the legitimate and diverse interests of their respec-
tive constituents, must work in view of preserving, and hopefully
strengthening, their alliance *’. Moreover, from these principles can be
inferred a set of specific rights and obligations that can actually be adju-
dicated upon by courts of law. But, obviously, the direction of this judi-
cial implementation will vary from federation to federation depending
on their specific constitutional culture and on their specific political cir-
cumstances.

At a deeper level, however, legal federalism’s «core» principles pur-
port to achieve the fundamental objective that federal actors be con-
cretely able to fully actualize their constitutional potential. Reflecting on
individuals as legal subjects, philosopher Paul Ricoeur argues that each
individual should ideally realize himself or herself in such a way that he

47 A distinction is traditionally operated between «coordinate federalism» and «coop-

erative federalism». The former conceives of federalism as a regime under which both lev-
els of government are «sovereigny in their fields of jurisdiction and function accordingly.
As such, this conception reflects a «watertight compartments» logic, with the problems that
it implies (see, supra). On the contrary, «cooperative federalismy» tends to acknowledge the
inevitability of jurisdictional overlaps, and draws the conclusion that cooperation between
both levels of government is not only inevitable, but necessary. Heavily concerned with
functional preoccupations, this view has been criticized for unduly allowing for a quiet cen-
tralization of powers in the hands of the federal government (Croisat, 1999: 89). Moreover,
cooperative federalism’s emphasis on intergovernmental collaboration has also been criti-
cized for its tendency to create situations of «joint decision trap» (Scharpf, 1988). While
useful to some extent, the distinction between «coordinate» and «cooperative» federalism
is deceptive, as, from an empirical as well as a normative standpoint the cooperative and
coordinate dimensions are inherent to federal structures. In a complex society, jurisdictional
overlaps are simply inevitable as social facts or events do not necessarily follow constitu-
tional categories. But for federalism to be preserved, the way in which these overlaps are
legally grasped must ensure that the acknowledgment of such overlaps does not lead to con-
done the domination of one level of government over another. Admittedly, the border
between inevitable and legally acceptable overlaps, on the one hand, and instances where
these overlaps reach such an extent that federalism itself is undermined, on the other hand,
is thin. Hence the usefulness of a legal theory of federalism helps one draw the border in a
manner that is respectful of core federal values.
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or she could be characterized as a «capable subject» («sujet capable»).
With this concept, Ricoeur seeks to embrace the individual who is free
while being at the same time constrained and situated. This individual
is able to designate himself or herself as the author of his or her life and
as equally deserving of «moral respect and of recognition as a legal sub-
ject» (Ricoeur, 1995: 30). Such a concept can probably be adapted for
the purpose of elaborating a theory of legal federalism, for this regime
requires not only that federal actors be autonomous and equal, but that
they be, as constrained and situated actors, accountable for their actions
before their electorate, between themselves, but also, and most impor-
tantly, before the federal principle. William Ossipow (1998: 124) defines
the concept of «autonomy» as follows: «Il y a autonomie lorsqu’un étre
donné (individu ou collectivité) decide lui-méme ce qu’il doit faire ou
ne pas faire, lorsqu’il se soumet a une loi a laquelle il consent». That
contractarian rationale explaining that citizens accept to submit them-
selves to the law is obviously intrinsically related to the ideas of democ-
racy and the rule of law, which prompt citizens to conceive of themselves
as the authors of the law to which they must obey (Habermas, 2000:
108). Conceiving of oneself as the author of the laws to which one must
obey necessarily excludes the idea of being subjected by another under
the guise of law, thereby transforming the former into an «incapable sub-
ject». The application of that proposition must certainly take into con-
sideration the particular circumstances of federations, but, once that
caveat is made, I believe that concerns for a genuinely «capable federal
subject», and inquiries into the legal means by which this ideal can be
achieved, undoubtably transcend Canadian borders. They are indeed cen-
tral in any federal or quasi-federal state because they ultimately empha-
size the importance for all federal actors to concretely enjoy the relative
degree of autonomy that is supposedly guaranteed to them in that feder-
al or quasi-federal state’s constitution. Neglecting to reflect on the con-
ditions under which this objective can be achieved is likely to facilitate
its factual demise. This is especially true in multinational federations,
where concerns for autonomy are often more acute. History shows that
federations that have failed to constantly seek to genuinely protect that
relative autonomy have generally experienced unstability and, as this fail-
ure nurtured alienation, have sometimes been faced with secessionist
threats. That a federation like Canada which, all things considered and
despite my previous criticism of its law of federalism, has not fared badly
overall in that regard, has faced such threats, is, alone, a sufficient reason
to accept the invitation to pursue that reflection further...
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The Constitutional Regulation and
Practical Functioning of Federalism in Germany

Por
Dian Schefold

1. Introduction

Characterising German federalism seems a task well explained by
the constitutional model. The German Basic Law gives a constitution-
al framework well defined, regulated and guaranteed which provides
constitutions of the member States, the Lander, their participation in the
forming of the will of the Federation and the execution of federal leg-
islation. There may arise problems and conflicts in these fields, but
there are judicial remedies to resolve and decide them. Therefore Ger-
man federalism may seem to be quite a complicated system, but a legal
system whose functioning is definitely proved. The old framework of
the Holy Roman Empire of German Nation, renewed through the Con-
gress of Vienna creating a Federal Act (1815) for a Federation of States,
has been substituted by the constitutions of 1867/71, 1919 and 1949
which have developed the concept of the Federal State, thus creating a
specific type of State which may serve as a model for comparative con-
stitutional theory and law.

Nevertheless, a closer look reveals that there are many open ques-
tions. From a historical point of view, we can note lingering controversies
based on the origins of the federal system as well as its characteristics
from the foundation of the Empire in 1871. In a comparative analysis, we
may state that every federalism has its own theory and each quite differ-
ent regulations and institutions. In the actual controversies about region-
alization of many states on the one hand and confederation of the Euro-
pean Union on the other, we have to admit that the definition and
delimitation of a federal State remains a problem that can be resolved in
very many different ways. Furthermore, the existence of a certain solu-
tion does not guarantee its functionality.
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This situation calls for an analysis of federal systems not accord-
ing to a theoretical model approach, but to confront the constitutional
and legal regulation with the practical functioning in a concrete federal
system and State. In that sense, I would like to present the German model
characterising the separation of the spheres of Federation and Lander (2)
and the distribution of competences (3), mitigated through the influence
of the Lander (4), considering then the unifying tendencies (5) and
instruments (6), resulting in some final remarks (7).

2. The separation of Federation and Ldinder

It is a basic principle of German federalism that the Federation and
the Lander have the character of States. The Lénder, too, historically —
before 1867 and, again, after the second world war before 1949— have
been seen as partners of the federal system, have the character of com-
plete States and could fulfill, in principle, all the functions of a State.

a) Tt follows from this principle that every Linder has its consti-
tution and is competent to enact and amend it; several of the 16 consti-
tutions (Bavaria, Bremen, Hesse, Rhenania-Palatinate, Saarland) are even
older than the federal Basic Law. Therefore every Lander may choose
whether and how to guarantee the fundamental rights, and to organise
the system of government, the supreme organs and the administration.
Certainly, the homogeneity necessary to maintain a federal system does
not permit that there are absolutely contradictory solutions; a democra-
tic State cannot be coordinated with a dictatorial one. For that reason,
art. 28 BL orders a minimum of principles, institutions and rules that
must be enacted in the constitutions of the Lénder. These concern the
principles of a republican, democratic and social State governed by the
rule of law in the sense of the Basic Law (art. 28 I 1) which contains, for
the Federation, nearly the same principles in art. 20.

Furthermore, there are two rules for the organisation. On one hand,
at the levels of the Lander, the counties (Kreise) and the municipalities
must allow for the people have to representation by a body chosen in
general, direct, free, equal and secret elections (art. 28 1 2 BL), thus
according to the same principles valid for the elections on federal level
(art. 38 I 1 BL). In that way, these principles, especially the principle of
equality, most important for the limits of electoral legislation, are valid
for the Lander and the local authorities, also. Nevertheless, the Basic
Law does not prescribe the electoral system, leaving the choice of which
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to the legislators —that is, to the legislators having legislative power.
Therefore certainly the Federation has power to enact the electoral sys-
tem for the elections of the central Parliament (Bundestag). However,
only the Lander decide about their electoral system, on the level of the
Lénder, in the counties and the municipalities. Although there is a gen-
eral tendency of adopting a personalised proportional system as at fed-
eral level, there are differences in the singular Lander, and above all for
the local elections. Differences of that kind could be increased, as long
as the principle of equality is not violated. Moreover, the necessity of
popular representation neither specifies details of the system of govern-
ment —it has always been possible to order the direct election of the
mayors in the municipalities, and this solution has been generalised in
the last years, while, on the level of the Lander, there is normally (but
not necessarily) a parliamentary system whose details, however, may dif-
fer— nor does the principle of a popular representation exclude elements
of direct democracy like popular initiatives or referendums. Neverthe-
less solutions of this kind have been limited through judgements of sev-
eral constitutional courts of the Lander in the last years.

Through prescribing a representation on the levels of Lander, coun-
ties and municipalities require that these levels exist. In that way the
mentioned rule is important not only for the existence and guaranty of
the Léander (cf. art. 28 III BL), but for the administrative organization,
too: it orders that, in the field of local government, there are, besides the
municipalities, the counties as authorities of a supra-local selfgovern-
ment and of delegated State administration.

On the other hand, art. 28 II BL prescribes that municipalities must
be guaranteed the right to regulate all local affairs in their own respons-
ability, within the limits specified by the laws, and that a similar right of
selfgovernment shall be guaranteed to the unions of local authorities, espe-
cially the counties. Through this regulation, the principle of selfgovern-
ment, well protected as an institutional guarantee (and like a fundamental
right) by the courts jurisprudence, determines the local government.

b) In the framework of these limits, and respecting the further limit
of the binding force of federal law as far as the Federation has legisla-
tive power, the Lénder are free in the organization of their constitution-
al and administrative structures. It is within their power, e.g., to organize
the local authorities by law which may concretise this regulation by their
own statutes. For these reasons the organization of local authorities can
be quite different in the different Lénder, according to historical tradi-
tions, practical needs and political choices.
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Stated more concretely, we observe three types of administrative

organization in the single Lander:
— In the larger Lander the central administration is completed by
a decentralization by means of administrative districts
(Regierungsbezirke, Bezirksregierungen) who operate accord-
ing to the directives of the government and the ministers of the
Land. Under these districts we find the two levels of selfgov-
ernment in the counties and municipalities.
— In the smaller Lander, the level of the districts is missing, so
that the two levels of selfgovernment are directly located under
the central government of the Land. This has always been the
solution in Schleswig-Holstein and the Saarland; it has been
adopted in the new Lander of Brandenburg, Mecklenburg, and
Thiiringen, with the tendency for other Lander to follow these
examples in favour of a simplification of the administration.
— In the city-states of Berlin, Hamburg and Bremen, the State is
at the same time county and municipality, so that we find only
one level of administration, though amplified through a inter-
nal decentralization in the city and, in Bremen, through the
existence of a second municipality, the city of Bremerhaven.
But this typology does not explain all the phenomena; there are
numerous special solutions. Mentioning only some of the most impor-
tant, it has to be said that the larger towns have always had a special posi-
tion, especially uniting the functions of county and municipality (kreis-
freie Stadt). The principle is always recognized, but the delimitation of
these cases is different from Land to Land. On the other hand, often the
larger towns are subdivided in town districts with more or less autono-
my, and sometimes similar solutions are created for the case of incor-
porated municipalities, and again, smaller municipalities may be united
in a common administration with more or less democratic control on this
common level. All that depends on the intensity of the reform of local
structures which has been radical in some Lénder (like Rhenania-
Nord/Westfalia) and more cautious in others.

¢) Besides these administrations of the Lander with their counties
and municipalities there is a federal administration, on the central level,
but deconcentrated, too, in certain fields which I shall mention later. At
present it must be present it must be emphasized that the administrations
of the Lander are independent from the Federation, that they have their
own character and that they are quite different from the federal adminis-
tration as well as between themselves. Therefore it cannot come as a sur-
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prise that the regulation of the administrative procedure is, as a principle,
a power of not only the Federation for her administration, but of each
Land, although these laws are, in practice, coordinated. But it follows that,
for administrative activities, the notion of public authority (Behdrde) is
essential: it always depends on the authority who has acted which law
may be applied. «Public authority in the sense of this law is every office
that fulfills tasks of public administrationy, says § 1 IV of the federal ver-
sion of the law on administrative procedure; the laws of the Lander con-
tain similar rules. Therefore, different from unitary States, there is no uni-
form concept of «the administration» of a certain field, but one always
has to ask which authority is competent, and a change of competence
always concerns the distribution of powers in the federal system.

3. The distribution of competences

a) It follows from what has been said that there are fields where
there is a complete power of the Lénder. It is their function to legislate,
and either based on this legislation, or, if in accordance with constitu-
tional law, without a legal base, their governments and administrations
may operate. Finally, in case of conflicts, their courts may decide, appar-
ently without any influence of the Federation. Nevertheless these fields
are rather exceptional. They exist above all in the subjects of internal
organisation regarding the Land and its local authorities, of police law
and of cultural matters and education, but even within these fields exist
exceptions. Besides —and concretising— the constitutional influence
of the Federation, federal law will most frequently influence the exercise
of power even when the Lander are involved.

But then the Federation has to found its power on the Basic Law:
only as far as this provides or permits, the Federation has power; other-
wise there is a matter of the Lander, art. 30 BL. Therefore it always has
to be asked whether there is a federal power based on the Basic Law. The
definition and delimitation of these powers is one of the most delicate
problems of German constitutional law.

b) The most important technical instrument for this delimitation
can be found in the long catalogues of the constitution, regarding the leg-
islative powers of the Federation, art. 73-75 BL. There are matters of
exclusive legislative power of the Federation, so that the Lander may leg-
islate in these fields only as an exception when authorized by federal
law. Such subjects of exclusive federal legislation are, above all, foreign
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affairs and defense, citizenship, freedom of movement and immigration,
money, weights, measures, time, customs and foreign commerce, copy-
right etc. But more important and, one may say, the ordinary case, are the
numerous subjects of concurrent legislation where the Lander may leg-
islate as long as the Federation has not exercised its legislative power
which is conditioned by a necessity of federal regulation similar to the
principle of subsidiarity (art. 72 BL, cf. Art.5 ECT). Within that category
belongs the major part of subjects, like civil, criminal and procedural
law, the law concerning fundamental rights like association, assembly,
residence of aliens, economic activities, labor and social law, the main
subjects of environmental, traffic and land law, many fields of economic
and social promotion etc. In other fields there may exist only federal
framework legislation which has to be concretised by the legislation of
the Lénder, e.g. in the fields of public service of the Lander, higher edu-
cation, press legislation, protection of nature, regional planning etc. This
delimitation is completed by the distribution of legislative powers and
apportionment in the finance system. It has often been criticised, and
therefore there were and are tendencies to reduce the power of federal
legislation. But the practical effect of these tendencies, although fol-
lowed in several constitutional amendments, has been modest. Besides
the fact that a big part of the legislative power is today determined by
EC-law, for the remaining subjects a uniform legislation appears sim-
ply necessary.

¢) 1f, as said above, foreign affairs are a subject of exclusive fed-
eral legislation, this fact gives the prevalent weight to the Federation, and
it is consequent that art. 32 I BL generally assigns the foreign relations
to the Federation. Therefore it is the Federation who may transfer State
powers to international organizations (art. 24 I) and to the European
Union (art. 23 I 2); it is the Federal President who represents the Feder-
ation in terms of international law (art. 59 I), and the foreign service is
conducted by the federal administration (art. 87 I). According to this rul-
ing it has been emphasized that the powers transferred to international
organizations may also be legislative powers of the Lander. Only the par-
ticipation of the Bundesrat in giving the consent to the more important
treaties (art. 59 I BL) would concede to the Lander a certain influence
on foreign affairs.

But, as we have seen, the Lander are States capable of fulfilling all
the functions of a State, and therefore functions in foreign affairs as well.
Their participation in the Bundesrat, certainly a federal organ according
to the constitution, maintains characteristics of a tradition of interna-
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tional law, because the Lander have their «representations» in the seat
of the federal government. Consequently there are some powers con-
cerning them in foreign affairs: besides the right to be consulted if a
treaty concluded by the Federation affects the special circumstances of
a Land (art. 32 I BL), the Lander may, with the consent of the federal
government, conclude treaties in the fields of their power to legislate
(art. 32 III). Thus the parliamentary consent to such a treaty has to be
given by the parliament of the Land, and one may conclude that conse-
quently all the treaties concluded in the fields of legislative power of the
Liander need the consent of their parliaments. This question, very con-
troversial in the first years of the Federal Republic, was decided in a
pragmatic way by means of an agreement concluded in 1957 by the Fed-
eration and all the Linder, the so called «Lindauer Abkommeny, which
provides the necessity of the previous consent of the Lénder, in cases of
treaties concluded by the Federation about subjects in which the Lander
have exclusive legislative power.

This problem and its solution explain that in the field of European
unification the legislative powers of the Lénder present us with difficult
tasks. Since the first European treaties, the problem was seen that a cer-
tain participation, at least information, of the Lander would be necessary
if their powers were in question, and the laws approving the EEC-treaties
established rules in this sense. Finally the Maastricht treaty, coinciding
with the discussions on a constitutional reform as a consequence of the
German reunification, gave way to a constitutional amendment of Decem-
ber 21, 1992 which regulated the problem. According to the new art. 23
BL as a lex specialis which excludes the further application of art. 24 BL
on the European Union, not only the aim and the form of consent to the
treaties on the European Union are qualified. The new rule prescribes the
consent of the Bundesrat and, in case of constitutional relevance, a major-
ity for an amendment majority for an amendment of the Basic Law. It fur-
thermore defines the constitutional framework of German participation
in the European Union; for that reason the German Constitutional Court
was encouraged to judge on this framework, producing a very problem-
atic judgement if one regards it from the EU-standpoint. Furthermore, the
new art. 23 provides, as a general principle in al. II, the participation of
the parliament and the Bundesrat in all matters of the European Union.
The details are ruled in art. 23 III-VI and were enacted into law on March
12, 1993, one concerning the cooperation with the parliament, the
other concerning the cooperation with the Lénder. Parliament and Bun-
desrat shall appoint special Committees on the European Union with the
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competence to exercise this cooperation (art. 45, 52 I1la BL). In detail,
for the parliament the ruling contains only a right to be informed and the
duty of the government to take the opinion of the parliament in consid-
eration. For the Bundesrat the influence is more specifically regulated.
Generally the right to be informed and to give its opinions is similar as
to that of the parliament. But as far as the Bundesrat is competent accord-
ing to German law, the representatives of the Lander have the right to
assist in the preparation of the German standpoint, and the more the sub-
ject touches the interests of the Lénder or is within their exclusive power,
the more the federal government has to respect the opinion of the Bun-
desrat. Art. 23 IV- VI BL and §§ 4-6 of the above mentioned law regu-
late the details, including the obligation to commit the representation in
the European council of ministers to a minister of a Land nominated by
the Bundesrat (§ 6 II of the law, cf. Art. 203 I ECT). Furthermore the law
allows and regulates explicitly the representations of the German Léander
at the organs of the European Union (§ 8). These offices do not have
diplomatic character and the position of the representation of the Feder-
al Republic must not be restricted, but the Lénder have the possibility
themselves to protect their interests in Brussels.

d) In the other fields of federal legislation, the German tradition
and principle, different especially from the solution of the USA, provides
that the Lander execute not only their own laws, but the federal laws also,
insofar as the constitution does not otherwise provide or permit, art. 83
BL. Normally this administration is an «own right» of the Lander, which
means the federal control is limited on aspects of legality. The methods
existing for that purpose and regulated in detail in the constitution (art.
84 11-V BL) could be quite incisive, but practically their importance,
with the exception of the general administrative rules (art. 84 II), is very
limited. On the other hand, the principle that in regards to the subjects
of their own administration the Lander remain competent to regulate the
establishment of the authorities and the administrative procedure (art.
84 1) is, in practice, largely overruled by federal laws which contain reg-
ulations on these subjects; nevertheless, laws with such contents neces-
sitate the consent of the Bundesrat —a rule which, as we shall see later,
is of essential importance for the German constitutional system.

Besides this form of administration which is the normal and the
most frequent case, there are special forms for specific subjects: There
is a execution on federal commission which permits a more complete
control of the federal government, regarding especially the appropriate-
ness of the execution (art. 85 BL); such a control is provided e.g. for the
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administration in the field of nuclear energy (art. 87c), in the field of
money grants predominantly financed by the Federation (art. 104a III
2), in the field of taxes accruing to the Federation (art. 108 III). In these
cases the judicial protection of the Lander against federal instructions is
quite weak. Then there are joint tasks of Federation and Lénder: The exe-
cution remains a task of the Lander, but according to federal laws, com-
mon agreements and common overall planning which concretise and
determinate the execution ane required; examples are the construction of
universities and university clinics, the improvement of regional econom-
ic structures, improvement of agrarian structure and coast preservation,
educational planning, promotion of research and federal grants for par-
ticularly important investments of the Lander (art. 91a, 91b, 104a IV BL).

e) There are only a few subjects where the federal power to legis-
late is completed by the power to execute through its own federal admin-
istration. Certainly there are the federal ministries for all the branches
of federal activities; but their prevalent functions are the preparation of
legislation, governmental activities and the above mentioned control on
the execution, not the administrative action itself. For that purpose, the
BL enumerates a few subjects as federal ones —e.g. foreign service, fed-
eral financial administration, some traffic administration, border police
and police coordination (art. 87 I BL), some federal corporations under
public law in the field of social security (art. 87 II), defense administra-
tion (art. 87b), federal bank (art. 88) etc. But a general clause permits
that other federal (normally: superior and rather specialized) authorities
or corporations may be created by federal law if the Federation has leg-
islative power in the respective field (art. 87 III).

For a long time, and more frequently in the last years, the establish-
ment of corporations has been used as a form of privatisation. A classi-
cal phenomenon of this kind is the research organisation, in single insti-
tutes as well as in the German Research Community (Deutsche
Forschungsgemeinschaft), an association of the universities and research
institutions with the task to manage the promotion of research. Howev-
er, one of the original reasons of this solution nowadays is no longer
valid: Even if the Federation chooses a form of private law, its activity
is, as we have seen (supra, a), limited to the powers mentioned in the
constitution. But within these limits it may seem more efficient to reduce
the direct State administration on regulation, on certain essential func-
tions and on guaranteeing certain effects, while the management of the
sector is left to private initiative, possibly in the beginning with the State
as shareholder, but with the possibility and, perhaps, the aim of effective
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privatisation. This is the situation of the German reform in the sectors
of railways, post and telecommunication (art. 87¢, 87f, 143a, 143b BL).
This development reduces the federal administration, less (for local traf-
fic systems) in favour of the Lénder, but primarily in favour of private
actors. Although a similar tendency may be observed on the levels of the
Lénder and the local authorities as well, it is the reduction of the feder-
al presence on the local level which influences the federal system.

4. The influence of the Linder

a) Stating the important role of the Lander, especially the delicate
distribution of powers between them and the Federation in all the State
functions, the necessity of a link between the two levels is obvious and
an essential element in Germany as in every other federal system. There-
fore the constitution not only provides for it, but declares explicitly inad-
missible the abolition of the elements of federalism, especially of the
principle of participation of the Lénder in the federal legislative process
(art. 79 III BL). But how to organise it? There is a very ancient tradition
of cooperation between the member States in the old Holy Roman
Empire of German Nation (before 1806) and the German Confederation
(1815-1866) which influences the modern solutions, in an open and fun-
damental contrast to the principles of parliamentary bicameralism pre-
sented as a model for federal States since the constitution of the United
States, the senate-model. Although solutions in this direction were large-
ly discussed and supported in the German constitutional debates in
1848/49, 1918/19 and 1948/49, they never had any effective success, and
it was always the principle of the Bundesrat that decided the issue. The
member States, later the Lander, insisted on having their representation
on the central level in the form of participation of members of their gov-
ernments in the central decision making process, especially in federal
legislation, but, according to art. 50 BL, in federal administration and,
since 1992, in affairs of the European Union as well. According to this
principle, Germany has a kind of bicameralism, but with a second cham-
ber of a quite specific character.

b) Therefore the Bundesrat consists of members of the govern-
ments of the Lander nominated and recalled by them. It is the govern-
ment of the Land which decides how to vote, and although the constitu-
tional autonomy of the Ladnder and the fact that discussions of
Bundesrat-problems are frequent in the parliaments of the Lander, there
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is, according to a old and perhaps critical constitutional jurisprudence,
no possibility to transfer the decision on the Land-level to the parliament
or to the people. Every Land has at least three votes, the larger ones four,
five or, beyond a population of seven million inhabitants, maximum six
votes, so that inequalities of population are taken into consideration, but
not entirely represented. For this reason, for the different dates of elec-
tions and for the different coalitions in the single Lander the composi-
tion of the Bundesrat does not entirely reflect the percentage of the polit-
ical parties represented in the parliament; in several periods of the history
of the Federal Republic as at present, the federal government does not
have the majority in the Bundesrat. The votes of one Land may be cast
only as a unit —a rule recently interpreted very strictly by the Federal
Constitutional Court resulting in differences between the Bundesrat and
a parliamentary body.

On the other hand the techniques of work of the Bundesrat are quite
similar to parliamentary ones; there are phenomena like a president,
committees, public debates and votes, but the method of work is more
technical and businesslike than in the parliament which, according to
the character of the German political system, works with a lot of rou-
tine as well. Yet the functions of the Bundesrat, although including a lot
of administrative and European Union-oriented functions, are legisla-
tive for the major part. The Bundesrat is competent in the initial stadi-
um of legislation having the right to introduce bills and to comment on
bills submitted by the government; also the Bundesrat may demand that
a joint committee of parliament and Bundesrat reexamines bills adopt-
ed by the parliament, and it may finally object to bills adopted by the
parliament after this procedure. Normally such objections may be reject-
ed by a decision of the parliament with qualified (absolute or, in case of
objection by two thirds, two thirds) majority, so that the principle of par-
liamentary democracy is maintained. But in certain cases mentioned in
the constitution, the consent of the Bundesrat is required for a bill in
order to become law. These are the cases that concern the heavier
impacts on the interests of the Lander. Besides modifications of the con-
stitution and many —more than forty!— special rules, it is particularly
the problem of federal laws containing regulation on the establishment
of authorities or the administrative procedure of the Lander which
require the consent of the Bundesrat (art. 84 I BL, see above, 3 d). This
problem was not seen when the constitution was adopted, but in prac-
tise it has become essential: as more than half of all federal laws con-
tain such regulation, necessary for coherent application, all these laws
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require the consent of the Bundesrat. The constitutional jurisprudence
has accentuated this requirement, and therefore the Bundesrat has aug-
mented its importance in a decisive measure. The German legislative
system has become nearly bicameral —although with a second cham-
ber which is not a popular, but a governmental representation. For that
reason the role of the Lander in federal politics is extremely important.
In the same way there are the administrative aspects which are very
influential. Finally the Lander-governments belonging to the parlia-
mentary opposition have a strong influence when the majorities in par-
liament and Bundesrat are different.

5. Unifying factors

Through the system of the Bundesrat, a historically constant factor
we have seen, which in spite of the separation of Federation and Lander,
forces both sides to cooperate, even at the cost of the realisation of
majority policies on the federal level. But this constitutional instrument,
more important today than one could have thought in 1949, is only a part
of the unifiying factors which exist in the German federal system and
which in a decisive way limit the realisation of independent constitu-
tional organisations on the two levels.

a) The first reason lies in the de facto-homogeneity. Although the
constitutional autonomy would allow the Lander to choose very differ-
ent solutions, there are historical and practical reasons which limit the
use of that liberty. The influence of the federal legislation, besides its
legally binding ruling, recommends to the Lander-legislators the estab-
lishment of organisatory and procedural solutions which are quite similar,
e.g. the necessity of delegated administration committed to the local
authorities supposes an organisation of these authorities with a certain
independence of the administrators from the local councils. The financial
administration, created at the end of the first world war and remaining
in force through the different constitutional frameworks, has been the
model for the administration on federal commission (supra, 3 d). The
migration after the second world war, especially the expulsion of Ger-
mans from the East, has had the result of a mixture of populations less
conscious of local or regional traditions. The new borders of the Lander,
in many cases created after 1945 and 1989, efface the legal traditions of
the older Lander whose parts are often amalgamated in the new territo-
rial limits.
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b) These tendencies are underlined by elements of unitary tradi-
tion. It should be remembered that the 19™ century national movement
had a unitary tendency. Despite the victory of the federalist solution, the
defenders of unitary legislation, administration and jurisprudence always
had an important influence, growing in and after the first world war with
the abolition of the traditional monarchies in the Lander. For this reason
the Weimar constitution could begin with the formula: «The German
people, unite in its races ...» and expand the federal powers largely used
in the following years. Particularly the Nazi regime, by abolishing the
federalist system and introducing a legislation by the government with-
out parliamentary or federalistic controls, unified the central legislation;
the concept of «Gleichschaltung» (bringing into line), used in that peri-
od, well expresses the tendency. It follows then, that the Federal Repub-
lic inherited a largely uniform legislation, although split in the last phase
of the war and the first years after. East Germany was also an unitary
State. For these reasons there is, in fact, a uniformity in many fields of
legislation found in the power of the Lédnder, especially an approxima-
tion of the organisation of State and local authorities. This development
influences the further solutions, e.g. in the field of economic activities
of local authorities. Similar approximation may be stated in many fields
formerly ruled by uniform legislation. Therefore it is an obvious trend
towards coordinated legislation.

¢) In this sense, above all, the ruling of the administrative proce-
dure is important and interesting. While the laws on jurisdictionnal pro-
cedure are all federal ones —in civil and criminal procedure since
1877/79, in administrative court procedure since 1960—, administrative
procedure certainly interests the federal administration, but it is, at the
same time, an important field of legislation of the Lander. From the
beginning in the nineteen-sixties, in fact, the preparation of the bills in
this field has always taken place in the way of coordination of Federa-
tion and Léander. The result were, in 1976, almost identical laws enact-
ed by the Federation and all the Lander whose application may be con-
trolled by the Federal Adminstrative Court (although this, in other fields,
does not control the application of the laws of the Lander). Therefore
practically it makes no difference whether there is the law of the Feder-
ation or a Land which is applied, and there is an uniformity of the admin-
istrative procedure like that of the administrative court procedure.

d) A similar uniformity may be found in the regulation of the pub-
lic service. Here too, there are old tendencies to unification and there
was, with obvious traces of the period, an uniform codification of the
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traditional law of public service in the nazi time (1937). After 1945, this
law remained valid, except the typical nazi rules, and the Basic Law for-
mally guaranteed the traditional principles of the public service (art. 33
IV, V), giving power to the Federation to enact a federal framework leg-
islation (art. 75 no. 1, cf. supra, 3 b). After enacting such a law in 1957,
this law has determined all the legislation of the field, e.g. preventing
the Lander from approaching public service to labour law, and ruling on
public service in such a way that guarantees similar solutions of all the
important questions and a transfer without problems of public servants
between Federation and Lander or between Lander. Only in the remu-
neration were there tendencies of competition with the aim to get the
best public servants. This seemed intolerable with respect to a homoge-
neous public service, and therefore the Basic Law was modified in 1971
(art. 74a), to guarantee a uniform system of remuneration. The actual leg-
islation leaves very few space to the employers in the public service and
creates an almost total uniformity —as it would seem impossible in feder-
al States like the United States or Switzerland, but which was largely accept-
ed in the German public opinion and has been questioned only recently.

6. Instruments of coordination

These facts show us that the constitutional guaranteed separation
of Federation and Lénder is practically largely overruled, and that the
de-facto-uniformity mitigates the problems that could result from the
possibility to create different solutions. It may be of interest to mention
some of the techniques helping to coordinate the members of the fed-
eral system.

a) Most important seems the voluntary cooperation of the Léinder
administrations preparing uniform or harmonised legislation. This fac-
tor has its roots in the centralist traditions, in the practical necessities of
unification, especially in technically complicated fields, and in the com-
mon culture of the public service. Under these influences, the ministers
and high functionaries of the Lander agree to work out a common solu-
tion acceptable for all and to prepare a model bill («Musterentwurfy),
with the aim that all the parliaments of the Lander may enact it. The law
on administrative procedure was one example, but there are many oth-
ers, e.g. in the fields of the law of the police, of building control, of eco-
nomic activities of local authorities, of the mass media, of schools and
universities; even in constitutional, especially in parliamentary law. In
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some cases (like in the fields of radio and television) the model bills
were completed by treaties between the Lander. The result is an admin-
istrative law and an administrative organisation quite similar in the dif-
ferent Lander formed through the governmental and administrative
coordination of the legal orders, despite the fact that the influence of the
parliaments of the single Lénder decreases: the parliament, confronted
with a model bill for all, will not easily oppose. Just in the field of civil
rights, a fundamental task of parliamentary decision is thus weakened.
But the cooperative tendency is nothing else but the continuation of that
provided by the constitution by means of the Bundesrat: although this is
a federal organ, the cooperation of the functionaries of the Lander in the
committees continues in their conferences on the inter-Lander-level.

In a similar way the administrative cooperation in the Bundesrat
regarding the execution of federal laws continues in the cooperation of
the Lénder administrations. Preparing general administrative rules (see
supra, 3 d), the Lander harmonise their standpoints. Because of this rea-
son the conflicts about the administrative practice are rare, and the
importance of constitutional conflict resolution in this field is very low.

b) This cooperation may be seen in the tradition of a duty of fed-
eral loyalty founded under the 1871 constitution such as loyalty between
the German princes. Certainly the constitutional framework has changed
in the democratic State, but the constitutional jurisprudence always takes
into account the old principle and demands mutual respect between Fed-
eration and Lander as well as between the Lander. Although such a prin-
ciple can not substitute a concrete legal regulation, it helps in atypical
situations and gives a basis for the duty to cooperate. This reason may
explain why the practical cooperation is so effective.

¢) The most actual and very controversial problem is the financial
equalisation. The regulation of this field in the Xth chapter of the Basic
Law is complicated and contains so many compromises that one may
ask whether it can serve as the base of a juridical system allowing for
concrete jurisprudential consequences. But the merit of the first judge-
ment of the constitutional court in that field, pronounced in 1986, was
just to define a system of the constitutional regulation. Bringing into a
system the rules concerning (1) vertical distribution of taxes between
Federation and Lénder, (2) the horizontal distribution of the tax revenue
between the Lander, (3) the horizontal equalisation between the finan-
cially stronger and the weaker Linder, (4) the supplementary federal
grants for the weaker Lénder and (5) federal subsidies for concrete tasks:
the court gave the measure for the legislation in that field and reserved
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for itself a power of control. In fact, the new regulation, enacted in 1987,
was reviewed again and as a result produced a judgement in 1992,
but this one, in principle, confirmed and concretised the first judgement.
There was, nevertheless, a new factor: Considering the «extreme finan-
cial emergency» in two Lénder, the Saar and Bremen, «the principle of
the federal State is concerned as such. As a result, the other Lander of
the federal community are obliged to give a weaker Land the necessary
assistance with suitable measures according to a concept of harmony.»
This conclusion definitively makes clear that the constitutional separa-
tion of the Lander in the federal State is bridged over by a constitution-
al principle of federal solidarity which may therefore be concretised
through judicial review. However, the question which remains is under-
lined by the problems encountered after the German reunification. That
was the problem determining the third judgement on the field in 1999.
This time the court specified that the measures for financial equalisa-
tion, especially the supplementary federal grants, have to be justified,
and asked for an additional legal definition of the measures, with the
obvious aim to protect the financially stronger Lander and to avoid that
the existing order of financial resources be upset. But the new legisla-
tion, executing the principles stated by this judgement, confirms the
compromise and the principles of coordination and solidarity.

7. Final remarks

What we have found in the first paragraphs of this paper is an
extremely complicated constitutional system with separate constitu-
tional spheres on the levels of the Federation and the different Lénder,
homogenised by the federal constitutional regulation only in some basic
questions, but allowing very different organisations, policies and devel-
opments. The reasons for the functioning of such a system may be less
obvious in the formal homogenisation ordered by the federal constitu-
tion, but more so in the de-facto-cooperation of the Lander on federal
level and between themselves, and in certain historical, traditional legal
and social facts which, until now, have guaranteed the consistence of
the system.

But these integrating factors are not unalterable. In comparison with
the German Empire of 1871, two most important factors are missing
today: On one hand, the cooperation of the princes, which was an essen-
tial basis of the Bundesrat-model and of the federal loyalty of that time,
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and on the other hand the Prussian hegemony, which influenced all the
other member States and which, with the German Emperor, gave a sym-
bol of German national unity.

Nevertheless, instead of these factors we have today an approxima-
tion of the Lander cultures, influenced by the traditions of the unitary
State and the migration movements, especially after the second world
war and until the most recent developments. It seems impossible today
to speak of independent characters of the single German peoples, but the
homogeneity, once represented by the princes, has been vulgarised or
rather democratised, and thus invites to cooperate, in spite of separate
political organisations. Instead of the Prussian hegemony, we find today
a pluralism of Lander, but with basically more common feelings and
interests and with a financial system which requires solidarity, but
expresses it as well.

Therefore it is well justified to speak in Germany today about a plu-
ralism of political cultures based on developments since 1945 and, for
East Germany, since 1990 (with some older roots). But these cultures
are close to each other and suppose a cooperation. In that way we reach
a polycentrism, in concurrence with the political pluralism based on the
party system, and giving this system a base on the Lander level. The party
system is not an antagonism of paralysed factors, just as the federal
system is not a stiff antagonism, but both are elements of a pluralistic
democracy. To understand its functioning, it is not sufficient to study the
constitutional institutions, but it is necessary to see them in their social
framework. In that sense, an Institute for the Sociology of Law is just
the right place of work for a constitutionalist.
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The Participation of Sub-National Units in
the Foreign Policy of a Federation: The Swiss Case

By
Luzius Mader

Introduction

Foreign policy has long been —and in many states still is— thought
to be an exclusive domain or a privilege of, first, the central state and,
second, the executive branch of government. Of course, this conception
of the assignment of powers and responsibilities with regard to the field
of foreign policy is too simple to be accurate. It no longer reflects the
actual constitutional or legal situation and practice. On the one hand, in
many states, and in particular federal states, the sub-national units play
a notable role not only in internal politics but also in the field of foreign
policy. On the other hand, parliaments and —particularly in Switzerland,
where important international treaties are submitted to a mandatory or
optional referendum— the citizens are more and more involved in for-
eign policy.

These developments are due to a number of factors. Due to the ever
growing internationalisation of politics, foreign policy is more and more
becoming a part of domestic policy. There is a clear trend towards a cer-
tain parallelism of tasks and competencies: the political organs respon-
sible for domestic decisions in a particular field are also responsible for
foreign policy decisions concerning this field. The European Union
clearly illustrates this development. In federal systems there is, further-
more, a trend towards a more co-operative, partnership-based approach
rather than a conception of federalism focusing on the division of powers
between the national and the sub-national levels of government. As a
result of these two trends, the parliamentary powers have been extend-
ed and the powers of the sub-national units have been considerably
strengthened in the last few years. This is particularly true for Switzer-
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land, but Switzerland is by no means a special case with regard to these
developments which can be observed in many other countries as well,
especially in other federalist states in Europe such as Germany, Austria
or Belgium '

In this paper, I am going to have a closer look at the Swiss case and
in particular at the role of the Swiss cantons in the field of foreign pol-
icy. I shall emphasise two different aspects of the cantons’ role in the
field of foreign policy namely, first, the foreign policy of the Swiss cantons
in matters within their own competencies and, second, their participa-
tion in the foreign policy of the central level of government, i.e. the Con-
federation .

For both aspects, the so-called «small» foreign policy of the cantons
in their own fields of competence as well as their participation in the for-
eign policy of the federal government, we can notice in the last two
decades —I would say since about 1985, i.e. since the time when the
Swiss authorities started to prepare Switzerland’s entry into the Euro-
pean Economic Area (EEA)— a clearly growing importance of the can-
tons in Swiss foreign policy.

There are, of course, several reasons which may explain this develop-
ment. One of them certainly is the ever increasing internationalisation
of politics, in particular within the context of the process of European
integration. This process tends to lead to a shifting of powers from the
cantons to the central level of government. The cantons try to react and
are looking for compensations in order to maintain an important role as
constituent elements of the Swiss Confederation. Another reason may
be the fact that our general idea of federalism is changing. Federalism
was for a long time considered to be a system essentially characterised
by the allocation of powers or the assignment of responsibilities between
the central level of government and the sub-national units. The alloca-

' For a comparative overview concerning the federalist perspective see in particu-

lar Lejeune, Yves. 2003. Participation of Sub-national Units in the Foreign Policy of the
Federation. In Federalism in a Changing World — Learning from Each Other, edited by R.
Blindenbacher and A . Koller. Montreal: McGill-Queen’s University Press, pp. 97 ff.; for
the extension of the Parliament’s role in Switzerland see Article 166 of the Federal Con-
stitution (Cst.) and Article 47bis a of the Federal Statute concerning the Relations between
the Councils (Systematic Collection of Federal Legislation, SR 171.11).

> For both aspects see in particular Pfisterer, Thomas. 2001. Auslandbeziehungen
der Kantone. In Verfassungsrecht der Schweiz / Droit constitutionnel suisse, edited by D.
Thiirer, J.-F. Aubert and J. P. Miiller. Ziirich: Schultess, pp. 525 ff.
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tion of powers, especially of legislative powers, tended to be considered
to be the principal distinctive element of a federal system. This tradi-
tional view of federalism is clearly too narrow. Federalism is much more
than just a system of allocation of legislative powers between different
levels of the state.

In Switzerland, the political discussion about a more comprehensive,
contemporary view of federalism took place in particular during the
process of constitutional reform that has led to the adoption of a new Fed-
eral Constitution (hereafter Cst.) in 1999. This contemporary view of fed-
eralism includes and emphasises, in particular, the idea of partnership and
co-operation between the different levels of government. The development
that can be noticed in the field of foreign policy is not at all limited to this
domain. It can be observed also in purely domestic areas. It seems to me
to be useful to situate the process towards a more active, dynamic foreign
policy of the cantons in a broader context. I shall therefore begin with a
short description of the main features of Swiss federalism today.

The main characteristics of Swiss federalism today

Which are the main characteristics, the distinctive features of Swiss
federalism today? The Federal Constitution of 1999 being supposed to
reflect or express the current conceptions and practices in an accurate
way, my description largely refers to the relevant provisions of the new
Constitution. The main characteristics of Swiss federalism can be sum-
marised in the following seven points *:

2.1.  The cantons as constituent elements

The cantons —there are 26 of them— form one of the two consti-
tuent elements of the Swiss Confederation. Together with the people,

> See e.g. Zimmerli, Ulrich. 2000. Bund —Kantone— Gemeinden. In Die neue

Bundesverfassung: Konsequenzen fiir Praxis und Wissenschaft, edited by U. Zimmerli.
Bern: Stampfli Verlag. The same distinctive elements can of course be found in other fed-
eralist states. What distinguishes one federalist system from another are less the different
distinctive elements as such than the way in which these elements are arranged or com-
bined and their intensity and relative importance. Federalism is an open and gradual con-
cept admitting a large variety of institutional arrangements.
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they are the sovereign of the Swiss state (art. 1 Cst.). In other words, their
existence does not derive from the existence of the Confederation; on
the contrary, the existence of the Confederation is, at least in the per-
ception of the cantons, the result of a decision of the cantons. The impor-
tance of the cantons considering themselves to be the founding fathers
of the Swiss Confederation should not be underestimated. Even today,
it is a major element for understanding the practical functioning of the
political institutions in Switzerland.

Apart from two exceptions —6 cantons elect only one, not two,
members to the Council of States (art. 150 paragraph 2 Cst.) and they
have only half of a cantonal vote when matters are submitted to the
vote of the People and the Cantons (mandatory referendum; art. 142
paragraph 4 Cst.)— all the cantons have equal rights and duties with-
in the Swiss Confederation. The principle of the equality of all sub-
national units is considered to be a basic, incontestable principle
although the cantons are very different with regard to their size, the
number of their inhabitants and their economic importance. Further-
more, there are important linguistic, religious and cultural differences.
For this reason, «unity in diversity» is more than just one of the most
often used descriptions to characterise Swiss federalism, it is also a
political programme.

2.2.  The system of allocation of powers

According to Article 3 Cst., the cantons «are sovereign insofar as
their sovereignty is not limited by the Federal Constitution». And Arti-
cle 42 Cst. states in a somewhat more contemporaneous language that
«the Confederation shall accomplish the tasks which are attributed to
it by the Constitution». In other words, the cantons have all the pow-
ers that are not transferred to the Confederation by the Federal Con-
stitution. They have the general or residual power, whereas powers of
the Confederation are limited to those enumerated in the Federal Con-
stitution.

The decisive criterion for the allocation of powers is the principle of
subsidiarity expressed in Article 42 Cst. in a rather vague way however.
Indeed, according to Article 42 paragraph 2 Cst., the Confederation
«shall assume the tasks which require uniform regulationy. In spite of
this principle, we have to admit that the enumeration of the powers of
the Confederation has got longer and longer in the past few decades.
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Attempts to slow down this process and even to retransfer some powers
to the cantons were not very successful until now*.

Although the powers of the Confederation have been considerably
extended in the past, the cantons have nevertheless preserved important
powers in several fields, in particular in the field of inner security or
police, education, culture, health, protection of nature, infrastructure
(roads, water, construction, planning), assistance to needy persons, taxes
etc. As we shall see, these are also the main fields in which they may
conclude treaties with foreign countries.

2.3.  The autonomy of the cantons

The cantons enjoy a far-reaching autonomy (art. 47 Cst.). Of course,
they are not any more «sovereign», as Article 3 Cst. still says, but they
are quite autonomous with regard to their tasks, their organisation and
their financial means.

Within the framework of the Federal Constitution, the cantons are
in principle free to define their tasks themselves (art. 43 Cst.). Within
the framework of their powers, they can decide themselves which tasks
they want to accomplish. As a result, public policies and the intensity of
state intervention in some fields may vary from one canton to another.
Such a situation is in complete conformity with the federalist idea. But,
it has to be admitted also that the autonomy is not unlimited: some spe-
cific tasks are imposed upon the cantons by the Federal Constitution. For
example, according to Article 8 paragraph 4 Cst. the cantons —as well
as the Confederation— «shall provide for measures to eliminate disad-
vantages affecting disabled people». In other words: the Federal Consti-
tution addresses a mandate also to the cantons. Furthermore, the cantons
have also the general obligation to respect the fundamental rights and to
contribute to their realisation (art. 35 para. 2 Cst.) and they shall strive
to ensure the social goals anchored in the Federal Constitution (art. 41).

With regard to their organisation, the cantons are not completely
free either. They must have democratic institutions and provide for the

4 The most recent and important attempt is a government proposal concerning a

reform of the financial equalisation and of the tasks between the Confederation and the
cantons actually discussed in Parliament; see Bundesblatt (Official Journal) 2002, pp. 2291
ff.; it remains to be seen whether this attempt will become a succes.
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separation of powers (art. 51 Cst). But they are not compelled by federal
law to have, for example, institutions of direct democracy (with the
exception of the popular vote on total revisions of the cantonal consti-
tutions). On the other hand, they must have institutions enabling them to
guarantee the implementation of federal law.

As far as the third aspect of the autonomy is concerned, the finan-
cial means, the cantons have considerable space of action, clearly
more than the Confederation. There is no material harmonisation of
taxes, for example; for the same amount of income you can pay in one
canton five times the amount you have to pay in another without the
Federal Supreme Court considering this situation as contrary to the
principle of equality before the law (art. 8 Cst.). Especially in the field
of direct taxes, the competencies of the Confederation are quite lim-
ited. The situation is different in the field of indirect taxes (value
added tax and some special consumption taxes explicitly mentioned
in the Federal Constitution).

2.4.  Co-operative federalism

Co-operation and partnership, even solidarity, are essential princi-
ples of Swiss federalism; they are expressly mentioned in the new Fed-
eral Constitution (art. 44 Cst.): «the Confederation and the cantons shall
collaborate, and shall support each other in the fulfilment of their tasks».
These principles will be further strengthened through a project aimed at
reforming in particular the financial aspects of Swiss federalism°.

One of the consequences of the idea of co-operative federalism is
that disputes between cantons or between cantons and the Confederation
should be resolved through negotiation or mediation whenever possible;
to bring such disputes before the Federal Supreme Court should in
other words be the ultima ratio. On the other hand, it may be noted
that co-operation, partnership and solidarity do not exclude or prohibit
competition between the cantons (especially in the field of taxes and
subsidies).

> See the government proposal mentioned in Fn 3; according to this proposal,
the Confederation could, under certain conditions, oblige cantons to co-operate among

themselves.
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2.5.  Participatory federalism

The fifth essential element is the importance of the participation of
the cantons in the decision making process at the federal level. Article
45 Cst. lays down the general principle that is further developed in other
provisions of the Federal Constitution: for example, according to Arti-
cle 147 (hearings and consultations) the cantons have to be consulted
whenever the Confederation prepares important legislation, internation-
al treaties or other projects of substantial impact; according to Article
141 Cst, Federal Statutes and important international treaties must be
submitted to the vote of the People at the request of 50’000 citizens or
eight cantons ®; according to Article 140 Cst. revisions of the Federal
Constitution and the entry into organisations for collective security or
into supranational communities need the consent of the majority of the
cantons; and, last but not least, according to Article 55 Cst. which we
shall see in more detail hereafter, the cantons «participate in the prepa-
ration of decisions of foreign policy which concern their powers or their
essential interests».

Of course, the bicameral system with the second chamber, the Coun-
cil of States, composed by two representatives for each canton (except
the six cantons which, for historical reasons have only one representa-
tive) could also be mentioned in this context as an instrument of the can-
tons’ participation in the decision making process at the federal level
although, strictly speaking, the members of the Council of States do not
represent their canton but its population and they are not bound by any
instructions given to them by the cantonal authorities.

2.6.  Implementation of federal law by the cantons

A further distinctive element is the fact that federal policies or feder-
al law is implemented by the cantons and not by the Confederation itself
(art. 46 Cst.). This is true for domestic law as well as for international

During the parliamentary debate concerning the new financial equalisation pro-
ject, a proposal has been at least provisionally accepted to reduce this number to five in
order to compensate in this way the absence of judicial review of Federal Statutes and to
give the cantons a chance to defend their competencies by referring to the people if can-
tonal powers are usurped by the federal legislator.
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law. Article 46 paragraph 2 Cst. even states that the Confederation should
leave the cantons as large a space of action as possible. In other words,
its legislation should not be too detailed in order to give the cantons more
freedom in the way they implement federal law.

The allocation of powers in the Swiss federal system thus concerns
essentially the legislative powers. Even in fields where the Confedera-
tion has legislative powers, the implementation is part of the cantonal
tasks. For this reason, the federal administration is comparatively small.

2.7.  Three levels of government

When we discuss federalist systems we usually distinguish between
the central level (federal government) and the sub-national level. This
traditional way of looking at federalist systems ignores the third level of
government, e.g. the municipal level. In Switzerland’s new Federal Cons-
titution, the municipalities, and in particular the cities and agglomera-
tions are explicitly mentioned, expressing thus the fact that modern Swiss
federalism is not just an affair of two partners but a «ménage a trois».
Indeed, the new Federal Constitution recognises the significant role of
the municipalities. Some of them are much more important, demo-
graphically and economically, than a number of cantons. The Federal
Constitution guarantees the autonomy of the municipalities, but the con-
tent of this autonomy is almost exclusively determined by cantonal law.

Of course there are other characteristics of Swiss federalism that
could be mentioned as well: for example the fact that federal law takes
precedence over contrary cantonal law (art. 49 para. 1 Cst.) or the
absence of judicial review with regard to Federal Statutes (Art. 191 Cst.)
as a result of which there is no judicial sanction possible whenever fed-
eral laws infringe upon the field of cantonal powers. But my purpose was
just to emphasise some elements that seem to me to be important for
understanding the cantons’ role in the field of foreign policy.

The foreign policy of the cantons

3.1.  Foreign relations as an exclusive power of the Confederation

According to Article 54 Cst. «foreign relations are a federal mat-
ter». Thus, the Federal Constitution holds that the relations with foreign
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countries are, in principle, an exclusive field of competence of the Con-
federation. Foreign relations in the sense of this provision include the
notion of «foreign policy» but are not limited to this aspect of interna-
tional or external relations. The federal powers in the field of foreign
relations include all fields of state activity; they are not restricted to the
fields in which the Confederation has, according to the Federal Consti-
tution, internal legislative (or other) powers’. In other words, there is no
parallelism between internal and external powers. However, Article 54
para. 3 Cst. provides, that the Confederation must take into considera-
tion the powers of the cantons and must protect their interest when it uses
its powers in the field of foreign relations. In particular, these powers
should not be used to override the internal allocation of powers.

3.2, The so-called «small» foreign policy of the cantons

The principle laid down in Article 54 Cst. is not absolute. Indeed,
another constitutional provision, Article 56 paragraph 1 Cst., states that
the cantons «may conclude treaties with foreign countries within the
scope of their powersy, which means that the federal power in the field
of external relations is not strictly speaking exclusive®.

Very clearly, this provision, which existed in similar terms in the
Federal Constitution of 1848/1874, expresses the fact that before the cre-
ation of the Swiss federal state, the cantons (or at least some of them)
were sovereign, independent states. Many of them had concluded numer-
ous treaties especially with their neighbouring states and they did not
want to give up completely this treaty making competence at least in the
fields which where part of their domestic powers. In this sense we had
in fact a situation of «shared» or common sovereignty and it was not
completely inadequate to continue the use of the term sovereignty of the
cantons in Article 3 Cst.

Until the entry into force of the new Federal Constitution, the treaties
concluded by the cantons needed to be approved by the federal govern-

7 See Ehrenzeller, Bernhard. 2002. Artikel 54 Absatz 1, In Die Schweizerische Bun-
desverfassung — Kommentar, edited by B. Ehrenzeller et al., Ziirich, Schulthess, p. 666.

#  For a short commentary of this provision see Pfisterer, Thomas. 2002. Artikel 56,
Die Schweizerische Bundesverfassung — Kommentar, edited by B. Ehrenzeller et al.,
Ziirich: Schulthess.
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ment (and in case of dispute by the federal parliament). Today, this
approval is not necessary any more but the cantons have to inform the
Confederation before concluding a treaty (art. 56 para. 2 Cst.), giving
in this way a possibility to raise objections if a treaty is contrary to the
law or the interest of the Confederation or the laws of other cantons. If
this is the case, the federal government may, according to Article 186
paragraph 3 Cst., submit the dispute to parliament which has to decide
whether it approves the treaty or not (art. 172 para. 2 Cst.). This solu-
tion is also justified by the fact that —in the last resort— it is the Con-
federation which engages its international responsibility, if a treaty is
not executed by a canton (in this sense, the Confederation is always
«interested»).

According to Article 56 paragraph 3 Cst. the cantons may deal
directly with lower ranking foreign authorities; in other cases, their rela-
tions with foreign countries shall be conducted by the Confederation act-
ing on their behalf. This provision takes into account, in particular, the
different institutional arrangements in the neighbouring countries. The
cantons may easily develop direct contacts with the authorities of sub-
national units of federalist states. Contacts with the authorities of cen-
tralised states are more complicated; they often require an involvement
of the Confederation.

3.3.  Practical developments

Without going into details or addressing the quite difficult question
of the legal nature of at least some of the «treaties» concluded by the
cantons, a fast glance at the practice in this field shows that the cantons
have, in the past, concluded hundreds of treaties especially with neigh-
bouring states and in particular with sub-national or decentralised units
of the neighbouring states. In some cases treaties have been concluded
with entities without common borders. In recent years, the newly creat-
ed canton of Jura was particularly active in this field. This canton has
for example concluded a treaty with the Province of Quebec and there
exists also a sort of an agreement or rather a common declaration of
intention with the Basque government.

The treaties concluded by the cantons have not always been sub-
mitted to the Confederation. In fact, one should rather say that, in most
cases, they have not been submitted for approval. Maybe this explains at
least partly why cases of disputes were very rare. In more recent times I
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could mention perhaps two such cases: a treaty that was to be conclud-
ed between the canton du Jura and the Province of Quebec relating to
co-operation in the field of culture and a treaty between the Canton of
Vaud and the Palestine authorities concerning police training.

Finally, it may be said that the federal government is not at all try-
ing to slow down or to restrain the activities of the cantons in the field
of foreign policy. On the contrary, the Confederation explicitly welcomes
these activities and, after the negative vote on the EEA-Treaty, it has even
invited the cantons to continue their dynamic approach developed in the
last two or three decades”’.

The participation of the cantons
in the foreign policy of the Confederation

Even more important than the so-called small foreign policy of the
cantons is the second dimension of the cantons’ role in foreign policy,
namely their participation in the foreign policy of the Confederation. With
regard to this dimension, the attitude of the federal authorities (especial-
ly administration and government) seems to be more reserved. At least
in practice, a certain scepticism or reluctance is sometimes —or at least
was until quite recently— perceptible. Generally, the intensification of
the cantons’ participation in this field is welcomed today and considered
to be a very useful support for the foreign policy of the Confederation.

4.1. Article 55 Cst.

According to Article 55 paragraph 1 Cst., the cantons «shall partici-
pate in the preparation of decisions of foreign policy which concern their
powers or their essential interests». Paragraph 2 of the same provisions
rules that the Confederation «shall inform the cantons timely and fully,
and consult themy. In a way, these two provisions detail and enlarge what
is said, in general terms, in Article 45 Cst concerning participation in
federal decision-making and Article 147 Cst. concerning hearings and

’  See the report of the Swiss government from March 1994 about cross border co-

operation of the Swiss cantons and participation in foreign policy: Bundesblatt (Official
Journal) 1994 vol. 11 pp. 620 ff.
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consultations '° and they give the cantons more or less the same rights
that the Parliamentary Committee on Foreign Policy got about 10 years
carlier. Indeed, Article 47°* a of the Federal Statute concerning the Rela-
tions between the Councils gave this committee the right to be informed
timely and fully and to be consulted on the essential guidelines or
instructions for international negotiations .

Paragraph 3 of Article 55 Cst. specifies that «the position of the can-
tons shall have particular weight when their powers are concerned. In
these cases, the cantons shall participate in international negotiations as
appropriate». Compared with the situation twenty years ago, this provi-
sion expresses without any doubt a major change in the cantons’ role in
foreign policy. But this change is not the result of the new constitutional
provision. In reality, the new Federal Constitution took into account
important political and institutional changes that had occurred since the
beginning of the 1990s, in the context of the debate on European inte-
gration, in particular in the context of Switzerland’s planned entry into
the EEA. After the negative vote of the People and the cantons concern-
ing the EEA, an intensive debate was engaged in order to improve the
internal political support of the Swiss foreign policy. This debate, in
which the cantonal governments claimed a major role, followed two large-
ly parallel tracks: on the one hand the preparation of the new constitu-
tional provision in the framework of the constitutional reform process and
on the other hand the elaboration of a new Federal Statute on the
participation of the cantons in the foreign policy of the Confederation.

4.2.  The Federal Statute of 22 December 1999

In December 1998 the Swiss Parliament adopted the new Federal
Constitution. One year later, it passed the Federal Statute of 22 Decem-
ber 1999 on the Participation of the Cantons in the Foreign Policy of the
Confederation '2. Although this Federal Statute was adopted after the new

1% See in particular Pfisterer, Thomas. 2002. Artikel 55. In Die schweizerische Bun-

desverfassung — Kommentar, edited by B. Ehrenzeller et al., Ziirich: Schulthess.

""" See Systematic Collection of Federal Legislation (SR) 171.11; this Federal Statute
will be replaced by the new Parliament Act enacted 13 December 2002 and entering into
force in December 2003.

12 See Systematic Collection of Federal Legislation SR 138.1.
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Federal Constitution, it isn’t an act which simply implements Article 55
Cst. It would have been adopted without the new Federal Constitution.

The law states the basic principles with regard to the cantons’ par-
ticipation in the foreign policy of the Confederation. Article 1 paragraph
2 specifies that essential interests of the cantons are concerned when
important tasks to be performed by the cantons are concerned. This
includes also situations where the cantons have no or only limited leg-
islative powers but are responsible for the implementation of federal law.
Paragraph 3 of the same article expresses a major fear of the Confeder-
ation: the participation of the cantons must not hinder the Confedera-
tion’s ability to act in the field of foreign policy; on the contrary, accord-
ing to Article 2 one of its aims must be to support the foreign policy of
the Confederation. Furthermore, Article 7 emphasises that the cantons
have to guarantee the timely adaptation of their legislation whenever they
are responsible for the implementation of the international law.

To a large extent, the content of the law is nearly identical and
scarcely much more detailed than the content of Article 55 Cst. Indeed,
the law had become largely unnecessary after the adoption of the new
constitutional provision. But, of course, it was politically inopportune to
simply stop the legislative process and to renounce the adoption of the
law as this would have been a negative signal for the cantons.

4.3.  New institutions of co-operation

In order to make sure that they are practically able to participate
actively in the federal decision-making process, especially in the field
of foreign policy but also in institutional matters or matters covering
several policy fields, the cantons set up, in 1993, a Conference of the
cantonal governments. In this conference, which meets about four times
a year, each canton is represented by one member of the cantonal
government. The main function of the conference is to facilitate the
horizontal co-ordination of the cantons’ activities. Positions approved
by at least 18 of the 26 cantons are considered to be the common posi-
tion of the cantonal governments.

The discussions and decisions of the conference are prepared by an
executive committee formed by nine members of cantonal governments
and by a permanent secretariat (about six persons).

In order to strengthen or to improve also the vertical co-operation
between the cantons and the Confederation, representatives of the Con-
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ference of the cantonal governments meet regularly (usually twice a year)
with a delegation of the federal government (usually three members of
the Federal Council) to exchange information and opinions about the matters
discussed before in the Conference of cantonal governments and in order
to develop common positions on matters concerning both the Confedera-
tion and the cantons. These meetings are called the «Federalist Dialogue».
They are prepared by an interdepartmental working group (one repre-
sentative from each one of the seven ministries) supposed to co-ordinate
the contacts of the different ministries and to facilitate the development
of a consolidated federal position with regard to questions of general
interest that have to be discussed with the cantonal representatives.

In practice, the co-operation between federal and cantonal authori-
ties has become very intense in the last few years, especially because of
the negotiations with the EU and the implementation of the treaties con-
cluded with the European Community: the cantons have representatives
in the delegations negotiating in fields concerning their powers or inter-
ests, they have a representative in Brussels, they have an «agent de liai-
son» working in the federal administration and having practically full
access to all relevant information. Thus, in a way, we could say that at
least with regard to European integration, foreign policy has in practice
nearly become a common task of the Confederation and the cantons.
There is no doubt, however, that the lead in this field continues to be
taken by the Confederation.

General appraisal of the cantons’ involvement in foreign policy

What should we think about the cantons’ increasing involvement in
foreign policy? I consider the developments that have occurred in the
last years in this field to be quite positive. They give a new sense and a
new dynamic to federalism.

As far as the so-called «small» foreign policy of the cantons is con-
cerned, the growing activities and initiatives of the cantons, in particu-
lar the intensification of cross border contacts with neighbouring regions
in other states seem to me to be very good illustrations of the process of
«globalizationy; they favour interregional co-operation beyond national
boundaries and facilitate or make possible solutions which are closer to
the every day life of the people.

As far as the participation of the cantons in federal decision-mak-
ing in the field of foreign policy is concerned, the political weight which
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the cantons have in this context seems to me to be an adequate compen-
sation for important transfers of powers to the national and also to
the international or supranational level. If we want federalism to remain
an essential principle of the organisation of our political system, this
shifting of powers has to be compensated in some way. In my eyes, a
more active part of the cantons in the federal decision-making process,
in domestic affairs as well as in foreign policy, is such a compensation.

There is another point I would like to mention in this context: the
implementation of legislation —be it domestic or international legisla-
tion— is mainly a task of the cantons: Article 46 Cst. holds explicitly,
that the cantons shall implement federal law (and international law that
is binding for Switzerland is considered to be part of federal law). It
seems to me to be necessary that authorities which are responsible for
the implementation of decisions, are also involved in their preparation.
Otherwise the risk exists that wrong decisions are taken or that decisions
are taken which are difficult to implement.

Finally, to add a last positive aspect, there is no doubt that partici-
pation contributes to build or to strengthen the political support for and
the legitimacy of foreign policy decisions. This is one of the aims of the
relevant Federal Statute. If political or legislative decisions are more and
more taken in the form of international treaties, it is mandatory that these
treaties are, as far as possible, prepared and decided upon in the same
way as domestic legislation. In this sense, I am in favour of parallelism
of internal competencies with regard to treaty-making and legislation.
Otherwise internationalisation leads to a reduction not only of the can-
tons powers, but also of the political rights of the citizens.

On the other hand, I am of course well aware that the participation
of the cantons in the federal decision-making process (especially, but not
only, in the field of foreign policy) may also present some negative
aspects: international negotiations do not become easier or simpler if the
number of political actors increases; information and consultation need
time, especially because the cantons must have the possibility to co-ordi-
nate themselves before they express their opinion; more vertical co-oper-
ation between the cantons and the Confederation inevitably calls for
more horizontal concertation among the cantons on the one hand but
also among the different federal ministries on the other hand.

Furthermore, co-operation and participation may also lead to a dilu-
tion of responsibilities: the Confederation has to consult the cantons;
their opinions or positions must be taken into account and can have a
decisive influence; but in the end, the cantons are not responsible for the

169



THE PARTICIPATION OF SUB-NATIONAL UNITS IN THE FOREIGN POLICY....

result. This can become a practical and a political problem. However,
formal procedures of participation tend in my eyes at least to reduce the
risk of diluted responsibilities whereas informal mechanisms can aggra-
vate it. The Swiss parliament’s recent refusal to approve the Air Trans-
port Treaty between Switzerland and Germany signed by the Swiss
government seems to me to be an instructive illustration in this sense;
an illustration which, by the way, shows that the analysis should not be
limited to formal participation and co-operation but must include also
informal influences of the cantons in the decision-making process.

The institutional developments that have occurred in Switzerland in
the last two decades with regard to foreign policy are considerable. To
some extent, foreign policy has been normalised; it is no longer a field
apart where the cantons, the parliament and the citizens should not inter-
fere. This is an important step because learning processes are possible
only if participation is not only a right but a living practice.
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El dificil Federalismo

Por
José Manuel Castells

La historia como premisa

Puede predicarse de la historia constitucional espafiola del siglo XX,
una persistente constante compuesta inicialmente por unos acendrados
principios federalistas, para una desembocadura final en una vertiente,
meramente autonomista; o si se quiere, la inicidtica postulacion o pre-
vision de unos parametros federalizantes para concluir en la modestia
de los planteamientos meramente estatutistas, facil de considerarse como
de tono menor frente a la amplitud federalista.

El siglo precedente habia alumbrado el evidente fracaso de la I
Republica federal, destrozada entre el fuego cruzado del cantonalis-
mo y el carlismo. No obstante, en el desierto doctrinal de la decimo-
nonica izquierda, es perceptible la teorizacién de un autor de valia
innegable, el catalan Pi i Margall, que se decanta de forma nitida por
el federalismo y que posee en esta materia una obra clave y de gran
altura: Las Nacionalidades (1877); alegato en favor de la federaliza-
cidn espafiola y expresion de un gran respeto, ¢ incluso admiracion,
por las instituciones forales vascas, asi como por sus realizaciones
administrativas .

Llegamos con el decurso del tiempo a ese momento, profunda-
mente esperanzador, que se virtualizé en las Cortes Constituyentes
republicanas del otofio de 1931. La reforma social, religiosa y militar

' En momentos en que los juicios sobre los vascos no son demasiado propicios,

recordaré lo que opinaba esta autor (pag. 227) sobre los mismos: «Los vascos se han dis-
tinguido siempre por un grande amor a sus propias leyes, una ciega devocion a sus caudi-
llos y un fiero espiritu de independencia». Denotable también la alusion en igual direc-
cion de la pag. 322 de la misma obra.
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que se impulso con decision bajo la docta direccion de Manuel Azafia,
tuvo su correlato en el denominado «Estado integral», que reconocia
la posibilidad de Estatutos de autonomia en el interior de la naciente
Republica. No obstante, bajo el peso del «problema de Catalufiay, cual-
quier veleidad federalista fue en este momento marginada en orden a
la articulacion del Estado republicano con sus territorios, adoptando-
se en consecuencia el reconocimiento, con la forma de Estatutos auto-
némicos, respecto de aquellas regiones que asi lo exigieran. La mayo-
ria absoluta del Parlamento sélo pensaba en Catalufa, impulsora del
nuevo régimen a través de sus partidos politicos, y en satisfacer sus
reivindicaciones.

Finalmente, tres regiones plebiscitaron con éxito sus proyectos de
Estatutos, y dos de ellas (Catalufia en 1932 y Euskadi en octubre
de 1936) lo obtuvieron, aunque su vigencia fuera realmente sincopada y
en situacion de excepcionalidad, como en el supuesto vasco significaba
su vigencia en plena guerra civil (Castells 1976).

Este proceso se repiti6 en el nuevo proceso constituyente que se ini-
cia con la desaparicion del régimen franquista. Un presunto ideario fede-
ralista, profesado por uno de los principales partidos, el PSOE y con un
prestigio popular reactivo frente al centralismo del régimen periclitado,
se diluye en el vacio total al ser sacrificado en el altar del consenso que
no alcanzaba precisamente cotas federales. Unas pocas voces testimo-
niales se reclamaron federalistas en las Cortes, con una rotunda negati-
va de la mayoria mas cualificada, que se sumo a la descentralizacion
politica de menor vuelo.

Triunf6 asi el Estado Compuesto formado por aquellos territorios
que decidieron conformarse en Comunidades autonomas, siguiéndose
con fidelidad el modelo italiano de la Constitucion de 1948. Aunque esta
vez, y como novedad, planed basicamente sobre la Constitucion territo-
rial el «problema vascoy, en su pluriforme dimension; la disposicion adi-
cional 1.* del texto constitucional supuso una solucion no suficiente-
mente pactada, que admitiendo la diferencialidad, a nadie satisfizo en
ultima instancia, sobre todo a los nacionalistas vascos.

Quede claro por lo tanto, que el federalismo, como la forma repu-
blicana de gobierno o la ruptura con las instituciones del pasado inme-
diato, no contaron practicamente en los planteamientos de los constitu-
yentes. Otra realidad politico-territorial se dibujé y se puso en practica
de inmediato, si bien la Constitucion no la bautizé de ningiin modo con
un nombre determinado.
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El estado autonomico y su vertiente antifederalista
2.1.  La prohibicion formal de la propia Constitucion

No han faltado autores de peso, que han defendido la existencia de una
cierta asimilacion entre el Estado autondmico alumbrado por la Constitu-
cion de 1978 y el propio Estado federal, segiin aparece conformado en otras
realidades politicas. Asi, Francesc de Carreras (1996 pag. 26) sefiala que
«nadie pone en duda que, peculiaridades aparte, nuestro Estado forma parte
de la gran familia de los Estados federales». En igual direccion Eliseo Aja
(1999) afirmaba que este Estado autonomico podia considerarse como un
Estado federal”. Incluso se llega a mencionar la realidad de un «federalis-
mo anonimoy inscrito en la Constitucion espafola (Bartolomé Clavero
2000 pag. 30), si bien ese mismo constitucionalismo espaiiol «solapa el
federalismo porque le repugnax». Y sin embargo, existen también voces
autorizadas que han defendido que el Estado autondmico espafiol en su ver-
sién actual no es, ni de lejos, un Estado federal*; basdndose para esta linea
argumentativa por la rotunda declaracion del articulo 145.1 de la propia
Constitucion: «En ningun caso se admitira la federacion de Comunidades
auténomasy, manifestacion que en su explayacion formal y prohibitiva tra-
taba de despejar el potencial «peligro» de unos paises catalanes que englo-
baran a mas territorios que la estricta Catalufia, puesto que para otras
Comunidades se admitia su conexion o coalicion (véase la disposicion tran-
sitoria cuarta de la misma Constitucion).

No obstante, seran los principios constitucionales y su aplicacion en
la practica politica posterior, los que permiten sefialar una evidente dife-
renciacion entre ambas formas de organizacion superior del Estado: la
estrictamente autonomica y la consecuentemente federal.

2.2, Elreverso federalista en la realidad

Sin entrar, por razones obvias, en un analisis de principios deriva-
dos del federalismo, por otra parte suficientemente heterogéneo para no

> Lo que no suponia un obstéculo para el mismo autor, cara a reconocer en mono-

grafia posterior, los déficits en instrumentos que facilitaran la participacion de todos los
poderes afectados en la resolucion de los problemas comunes (2000 pags. 38-39).

*  Por todos indicativamente esta posicién, las ponencias de Euric Fossas y Ferran
Requejo en la obra colectiva Asimetria federal y Estado plurinacional (1999).
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admitir pautas absolutamente unitarias, puede ser oportuno el aludir a
una reforma bien reciente de un pais prototipicamente federal: el Esta-
do suizo y su reforma constitucional de 1999 “. En esta «revision» se
sefiala que dichas medidas se centran en una «serie de aspectos»: que
los cantones constituyen el elemento de base del Estado federal, que pre-
cisamente nace de su unidon y que se compone practicamente por ellos;
no en balde el federalismo suizo «busca garantizar, por encima de la
separacion y limitacion de poderes, la pluralidad lingiiistica y religio-
sa». Se establece de tal modo, un sistema garantista de las realidades
territoriales en su maxima dimension.

Queda asi clara la idea, consubstancial a otros federalismos como
el germanico o el belga (a partir de 1993): los Estados miembros de la
federacion son los elementos decisivos en la formulacion de toda poli-
tica federal unitaria a nivel doméstico, asi como de forma terminante
también, sucede lo mismo en la participacion del Estado correspondiente
federal en 6rganos y politicas de la Unién Europea®. O por describirlo
con suficiente expresividad: las partes componen el todo y ese todo es
una expresion esencial de las partes, en un sistema de mutua lealtad entre
unos y otros.

Muy diferente es el sistema espafiol: el Estado autondmico, con sus
acreditados 23 anos de experiencia, nos muestra un proceso que par-
tiendo del «moderado centralismo» propio de la doctrina inicial del Tri-
bunal Constitucional nos lleva en la actualidad a una concreta posicion
actual que defiende la «finalizacion» del mencionado proceso autond-
mico pendiente en todo caso, de una redistribucion de competencias
desde la vertiente de las Comunidades autonomas hacia las entes loca-
les, entendida esta vez la operacion en visperas electorales (véase las
numerosas declaraciones de dirigentes del Partido Popular en esta direc-
cion de un nuevo «pacto localy).

En el intervalo hasta ese punto final, ha tenido lugar la sélida apro-
piacién patrimonialista de los drganos constitucionales por parte de los
dos partidos politicos mayoritarios, y la no menos vehemente utilizacion
de las politicas del Estado, en tanto monopolio del partido guberna-
mental que las ejerce en régimen de exclusiva. El espacio no es com-
partido por cualquier otro outsider, salvo determinados minimos y ele-

4 Un juicio critico sobre esta revision total en Jordi Garcia i Manzano (2001).

Al respecto la obra colectiva dirigida por Garcia de Enterria (2002) con las ponen-
cias al respecto en esta cuestion.

5
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mentales consensos. La practica diaria en estos dos planos, es suficien-
temente reveladora para que se proporcionen ejemplos al respecto.

Se ha revelado de tal manera un peligro que también se atisbo en la
Italia de su inicio autondmico: la posible fagocitacion de los entes regio-
nales por los barones de los partidos politicos estatales, elevando el punto
de mira: o la supeditacion regional a los intereses sectoriales de aque-
llos partidos ®. De tal modo, el centro geografico se hace también poli-
tico, y aquel ente que domina el eje central, es el protagonista absoluto
de las politicas de gobierno existentes globalmente en el Estado. En los
intersticios de este sélido poder, se admiten tenues y controladas pene-
traciones periféricas, por parte de los periféricos ddciles naturalmente.
Insisto que no se trata de una elucubracion, sino mas bien de una cons-
tatacion diaria de unas practicas constantes y repetidas.

La contradiccion de estas posturas con principios federalistas, tal
como se revelan en ilustres supuestos comparados, no puede ser mas pal-
maria; la oposicion entre el actual sistema vigente en el reino de Espa-
fia y cualquier Estado federal, no puede ser mas rotunda y terminante.

2.3.  Lavalidez parcial del Estado autonomico

Manifestacion la precedente que no es dbice para la mencion de aspec-
tos notablemente positivos del sistema espaiiol, que sin llegar en si mismos
a alcanzar parametros federales, fuerzan a calificar positivamente el decur-
so sobrevenido en la cuestion de las autonomias politicas. En este espacio,
debe de aludirse a una importante descentralizacion competencial, homo-
logable en ocasiones a la existente en Estados federales; un indudable
amplio reconocimiento del hecho diferencial, especialmente el vasco y cata-
lan’; finalmente, se ha producido con normalidad la generalizacion de las
autonomias a todo el territorio espafiol, consolidandose como basicos entes
de direccion politica en sus propios ambitos territoriales.

Juicio genérico que resalta la cara amable del Estado autondmico,
un tren de largo recorrido que ha avanzado, si bien sincopadamente

® En esta direccion, J. Mor (1974) destacaba que «o las regiones devienen prota-

gonistas de la vida politica nacional o pueden ser fagocitadas, quedando como instrumentos
de manipulacion en las manos de los politicos nacionales»

’ La obra que ha tocado en mayor profundidad y en su pluriforme realidad esta
cuestion es la titulada Estado autonémico y hecho diferencial de Vasconia (2000).
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como tributo a las correspondientes mayorias existentes cada momento
en las Cortes Generales. Si esas mayorias no eran cualificadas y reque-
rian pactos con la «periferiay dicho tren aumentaba perceptiblemente en
velocidad; cuando tenia lugar una mayoria absoluta, el arbitrio central
era total y el transporte acomodaba su velocidad a las conveniencias del
centro, en ocasiones muy caprichosas, incluso arbitrarias.
Instrumentalizacion de la organizacion territorial en su conjunto,
por veleidades politico-partidistas que se ha hecho mas notable en los
tiempos que rodean al nuevo siglo, pero que tiene ilustres antecedentes
en décadas precedentes. Pero estamos en un nuevo siglo y en una reali-
dad ciertamente convulsa, como nos revela la palpitante actualidad.

Las dificultades esenciales para una presunta instauracion
del federalismo en el reino de Esparia

Ademas de la mencionada «instrumentalizacion partidistay son evi-
dentes otras causas originantes de obstaculos, que en el actual sistema
constitucional y politico espafiol suponen auténticas barreras que impi-
den cualquier avance hacia una determinada formula de federalizacion
del Estado.

Federalismo como organizacion superior del Estado, que esta indu-
dablemente de moda®, puesto que dicha construccion la profesan los pai-
ses punteros del globo (Estados Unidos, Alemania, Canada, Suiza...).
Doctrina que ha acreditado ademas un consistente éxito en la gestion de
los servicios publicos, que ha demostrado la existencia de una profunda
lealtad entre todas las partes implicadas y en todas direcciones; y ade-
mas, una correlativa y notable disminucién de tensiones en su interior .

Volviendo a Espaia, una abierta sistematizacion de esas razones del
«no avance» hacia el federalismo puede ser la siguiente, en lista mera-
mente indicativa pero suficientemente expresiva de las contingencias
obstaculizadoras.

8 Al respecto la diversa obra del Profesor Ferran Requejo, especialmente la publica-

da en 1999. Recientemente Eduardo Lopez Aranguren: Relaciones intergubernamentales
en los Estados Autonomico y federal, Ofati, 2002.

°  Una tltima exposicién sobre estas apreciaciones en el marco del federalismo, en
Eduardo Lopez Aranguren (2002).
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3.1.  Un poder politico centralizador y centralista

Parece dificil de negar que el poder politico espafol esta retornan-
do, de forma ostensible, a unos origenes de centro-periferia, tal como se
perfilaron en los dos pasados siglos, especialmente en las sucesivas épo-
cas autoritarias. La afirmacion de cierto «intelectual», «cuando el cen-
tro va bien, Espafia va bien... cuando la periferia va bien, Espafa va
maly, es reveladora de esta concepcion consistente en que la acumula-
cién de poder politico, econdmico, financiero y mediatico en manos
exclusivas y excluyentes de las instancias centrales, presupone un corre-
lato apropiado a una acertada direccion politica de gobierno y adminis-
tracion. Posicion ciertamente discutible.

Quiere indicarse que después de ensayarse tres lineas politicas dife-
rentes, en los gobiernos de la naciéon, como fueron y son las de UCD,
PSOE y PP, parece haberse llegado a la conclusion finalmente, que es
exigible una maxima capacidad decisoria a disposicion de las instancias
centrales, y para llegar a la misma se requiere unos enormes dispositi-
vos de concentracion medidtica, de apoyo financiero y de sumision de
los distintos poderes al centro prepotente.

No es pues ésta una buena situacion y hora para una profunda redis-
tribucion territorial del poder politico, en tanto exigencia de base de todo
federalismo que se precie. Por el contrario, se alumbran tiempos de con-
centracion y monopolizacion de todas las aristas de todos los poderes en
todo el territorio.

3.2, Las inercias propias de la « Gran Administraciony» central

Aunque puede resultar extrafio a mentes racionales, la Administra-
cion General del Estado no ha dejado de crecer de forma cuantitativa
desde 1975; y ello, a pesar de las fuertes transferencias de personal desde
esa Administracion, hacia las emergentes Comunidades Auténomas, o
en menor medida, hacia las Administraciones locales. La propia ley de
Organizacion y funcionamiento de la Administracion (ley 6/1997, de 14
de abril), tras reconocer en su exposicion de motivos que el caracter de
la Administracion unica lo representa la administracion autondmica, al
menos en el terreno igualmente autonéomico, tras hacer desaparecer
nominalmente la figura del Gobernador civil, sin embargo mantiene en
la practica intocada la auténtica estructura de la Administracion central,
incluida su vertiente periférica a nivel de las Comunidades autonomas.
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Es obvio que mientras dicha macro-administracion permanezca en
sus moldes precedentes —los propios por demas de un precedente sis-
tema absolutamente centralista y centralizador—, se estara muy lejos de
cualquier nivel federal, que en si mismo perfila, y el ejemplo alemén es
paradigmatico en este aspecto, una piramide exactamente inversa a la
espafiola en cuanto al numero y calidad de las diferentes Administra-
ciones publicas.

3.3. El monopolio del interés general por las instancias centrales

Monopolio central revalidado con reiteracion por el Tribunal Cons-
titucional. Lejos queda el lucido analisis de Kelsen cuando mencionaba
los tres grados de este tipo de interés, propio del federalismo: el exis-
tente en los Estados miembros, el interés propio del Estado central o
federal, y el que es propiedad del Estado global, interés este Gltimo que
es el Ginico y exclusivo poseedor del auténtico interés general, frente a
los sectoriales de los otros dos tipos de interés que responden a pautas
burocratico sectoriales, si bien legitimas.

En el sistema espaiiol el interés general lo detenta con dicha exclu-
sividad, el poder central; los demas son intereses menores, limitados
territorialmente y supeditados en todo momento a un interés general cen-
tral. Remedando al monarca absoluto, el interés general soy yo, bene-
mérita instancia central, quien lo disfruta en propiedad exclusiva y sin
nivel perceptible.

3.4.  La sacralizacion normativa propia del conservadurismo

Aja (2000 pag. 42) ha resaltado con todo acierto la desconfianza o
panico a las reformas constitucionales, propias de determinadas ideolo-
gias, aunque estas reformas sean mas que pertinentes, oportunas, inclu-
so necesarias. Se desemboca de tal modo en el caracter sagrado e intan-
gible de determinadas normas intocables tal como era la propiedad
privada para los revolucionarios. Sacralizacion de normas que repercu-
te negativamente para el propio ordenamiento, elevado a un altar que no
le corresponde y que llega a ocasionar incluso su deterioro funcional.

Se aportara de inmediato el supuesto del Senado espaiiol, como
muestra explicatoria a esta «sacralizacion» de tintes tan negativos y ello
por razones no solamente reaccionarias.
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3.5.  Lainevitable alusion a la voluntad politica

Si lo dicho precedentemente nos proporciona unas pistas, el nucleo
de la cuestion se sitia en el habitual topico a la mencion de la voluntad
politica concorde con el cambio federal, en tanto pieza esencial para
dicha transformacion. Pues bien, esta voluntad politica parece decan-
tarse por la aceptacion acritica del actual sistema autondémico, aunque
se admita, como lejana posibilidad, la reforma de la Constitucion como
un objetivo a largo plazo ', hoy en dia punto menos que rechazable y
ciertamente inoportuno.

Si esta voluntad politica no existe en el interior o en los aledafios del
poder, el federalismo seguira siendo un argumento estratégico de valor
secundario, propio de programas politicos testimoniales, si bien se reco-
noce su buena intencion y punto.

El senado como paradigma de una camara
de representacion territorial propio del federalismo

Pocas dudas ofrece la afirmacion que erige al Senado como 6rgano
fundamental en una concepcion federalista del Estado, aunque el entra-
mado del reparto de poder propio de esta férmula, no se acabe o agote
sus posibilidades en un Senado participativo; si bien debe insistirse en
las virtualidades derivadas del Senado en la organizacion federal. Es por
esta razén, que por su valor ejemplar, dedique este epigrafe al Senado
Constitucional espafiol en su deficiente conformacién actual.

4.1.  El Senado en la actualidad su indefinicion e inutilidad

Las presentes caracteristicas del Senado se han resaltado suficien-
temente, haciéndolas derivar de las propias insuficiencias de la Consti-
tucion de 1978. El desconocimiento del devenir del propio proceso auto-
némico y de la generalizacion o no de las Comunidades autonomas, dio
pie a la formalizacion de un Senado de base electoral fundamentalmen-

10

El propio presidente Aznar (2000 pag. 113) admiti6 esa posibilidad, aunque la
condicion¢ al referirse de inmediato al «qué, el como y el cuando se reforma; el porqué y
el para qué...».
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te provincial y de funcionamiento como un simple ente gregario del
Congreso de los Diputados. De este modo, surgid el actual Senado
del que se ha escrito, con conocimiento de causa (Sanchez Amor, 1994
pag. 95), que se conforma como un banco de pruebas para parlamenta-
rios noveles (que luego si tienen éxito, iran al Congreso) y como un
cementerio de elefantes para notables en desahucio. Pobre bagaje para
tanta institucion.

Durante el trienio 1993-1996 la constatacion del caracter baladi del
Senado se generaliza, y en consecuencia, se despierta un amplio movi-
miento reformista que alcanza a todos los sectores. Incluso el Partido
Popular en la oposicion a la sazdn, se decanta por esta reforma: al esta-
blecer «las Bases para un acuerdo nacional de culminacion del desarro-
llo autonémico», presentadas por su propio presidente, se contiene en
su punto 9.° la siguiente propuesta: «a la luz de la experiencia que resul-
ta del funcionamiento de la Comisioén de Autonomias del Senado, pre-
parar la reforma Constitucional indispensable para instituir una auténti-
ca Camara de representacion territorial, que dé perfil definitivo al Estado
de las Autonomiasy.

Unanimidad restructuradora respecto del Senado que se traduce tam-
bién en un similar respaldo doctrinal. Son numerosos los seminarios y
publicaciones sobre esta cuestion, que avanzan en profundidad; asi, indi-
cativamente y con las publicaciones subsiguientes aparecidas a la luz
publica, las propiciadas por el Centro de Estudios Constitucionales, la
Real Academia de Ciencias Morales y Politicas, la Asociacion espafio-
la de letrados parlamentarios, el Instituto Vasco de Administracion Publi-
ca, el Instituto Catalan de Estudios autonémicos... '".

Un timido avance en este momento supuso la creacion, mediante
reforma del Reglamento del Senado, de una Comision General de Comu-
nidades Auténomas y la aprobacion por el Pleno del Senado, el 28 de
septiembre de 1994 de una mocién que exigia «la reforma del Senado
para integrar mas adecuadamente la Camara territorial en el desarrollo
del Estado de las autonomiasy; finalmente la participacion de los Presi-
dentes de las Comunidades Auténomas, que parecian de esta manera
revalidar la esperanza de vivificar el decaido Senado, en estado de aguda

' Respectivamente, los titulos de estas publicaciones era la siguiente: La Reforma

del Senado (1994); La Reforma del Senado (1996); El Senado, Cdamara de Representacion
Territorial (1996); «Revista Vasca de Administracion Publica» n.° 35 (1) (1993); Ante el
futuro del Senado (1996).
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postracion que se sumaba en todo caso a la generalizada voluntad refor-
madora.

Sin embargo, las manifiestas dificultades para realizar la reforma
impusieron finalmente su ley. Entre estas diversas causas, Leguina (1996
pag. 142), alude a motivaciones claramente de oportunidad, puesto que
el nivel reformista requeria para su realizacion un clima general de nor-
malidad, un amplisimo acuerdo interpartidista y una participacion activa
de los partidos nacionalistas periféricos; triple circunstancia que estaba
lejos de tener lugar al enfocarse el impulso de reforma. A lo que debia de
adicionarse la resistencia de los partidos nacionalistas a truncar dinami-
cas bilaterales a favor de un multilateralismo integrador propio de un
nuevo Senado (Trujillo 1994 pag. 278) o las renuencias al respecto de los
dos grandes partidos politicos estatales ante el previsible aumento del
peso politico de sus barones regionales (Sanchez Amor 1994 pag. 153).

De ahi que incluso en el propio trienio revisionista, se formuld un
claro fatalismo que negaba cualquier posibilidad de reforma senatorial.
Asi Pérez Royo (1996 pag. 404) se decantaba por aceptar que la solu-
cion homogénea se imponia como una solucion practicamente inevita-
ble para el Senado, consecuencia de una reforma imposible, lo cual supo-
nia el asentamiento del Senado de la ley de reforma politica de 1977.

A partir de 1996 el «impasse» es la situacion normal del Senado
Constitucional. Todo proyecto de reforma se aplaza para tiempos mejo-
res y un interrogante se plantea con toda crudeza: ;a quién interesa un
Senado activo o uno meramente en hibernacion? Respuesta facil desde
la perspectiva de poder que se afianza de forma clara y rotunda.

En fechas bien recientes y con ocasion de los informes con los que
concluy6 la Comision parlamentaria Catalana de profundizacion en el
autogobierno (marzo del 2002), aparece la institucidén de un «Senado
reformadoy», como acorde y premisa de los nuevos tiempos, sin que esta
cuestion aparezca enunciada como un tema central, aunque si se perfi-
le en tanto obvio y natural. Muestra de ese posibilismo, que si reinvidi-
cativo no se expresa con ningun tono conminatorio, puede aludirse a la
propuesta del parlamento catalan del 9 de mayo de este mismo afio, que
ha pedido la designacion de los magistrados del Tribunal Constitucio-
nal por parte de las Comunidades autéonomas y a propuesta del Senado.
No parece que semejante propuesta haya merecido un minimo de aten-
cion en los pertinentes 6rganos decisorios, modos y ciegos para cual-
quier veleidad revisionista.

Nos hallamos por lo tanto, en un momento politico en que el Sena-
do se conforma en una institucion hibrida, ni carne ni pescado; ni repre-
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sentacion de las Comunidades auténomas ni tampoco de las entes loca-
les; ni titular de funciones de supervision autondémica, ni foro de encuen-
tro regional. En sintesis, un 6rgano constitucional que se mantiene en
pie por la mas pura de las inercias del pasado, sin que exista legitima-
cion plausible para su subsistencia en sus actuales modulos.

4.2.  El Senado en un sistema federal asimétrico

Si bien en la logica del federalismo se encuentra un Senado repre-
sentativo, portavoz y participativo de las entidades territoriales de
base, el gran reto —no tan facilmente afrontado por el tedrico fede-
ralismo— se centra en la adecuada asimilacién del diferencialismo en
su interior, en cuanto expresion de la diversidad cultural y lingiiisti-
ca. Federalismo y homogeneizacion se ha llegado a defender que mar-
chan inextricablemente unidos y se proporcionan ejemplos compara-
dos en esta linea.

Hecho diferencial que de forma sintética puede describirse en torno
a los siguientes pardmetros '%: a) El dato de la historia, vivificada por la
disposicidn adicional 1.* de la Constitucion de 1978; b) Un subsistema
propio y peculiar de partidos politicos y de sindicatos de clase; ¢) El evi-
dente hecho cultural-lingiiistico propio; d) El elemento geografico insu-
lar; e) El derecho civil foral; f) EI complejo normativo revalidante, tal
como se configura con la Constitucion y los Estatutos de autonomias y
demas leyes del bloque de la Constitucionalidad.

Conjunto especifico que ademas aparece asentado en la bilaterali-
dad relacional de los poderes territoriales de base con las instancias cen-
trales, frente a los planteamientos de un multilateralismo global que
encuadra al resto de Comunidades Auténomas en sus relaciones con el
poder central.

La consecuencia en el caso diferencial del Pais Vasco consistird en
un mosaico competencial especifico (ertzaintza, educacion, etc.), un
régimen econdémico peculiar (concierto o convenio econémico) y una
organizacidn territorial igualmente especial. De modo similar, aunque
un idéntico, en el supuesto de Catalufia.

12 Sobre esta cuestion, Eliseo Aja: El Estado Autonémico, Federalismo y Hechos

diferenciales, Madrid, 1999. Sobre el supuesto vasco, mi trabajo «El hecho diferencial
vasco» en el numero 47 (II) de la «Revista Vasca de Administracion Publica».
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Firme planteamiento de base que debia traducirse en un sistema asi-
métrico en el marco estatal, con la mayor importancia y consistencia en
su reflejo en el Senado °. Desde esta perspectiva «un Senado reforma-
do» en expresion catalana, debe, de forma ineludible, atenerse a las
siguientes exigencias coherentes con los presupuestos de partida y con
la perspectiva finalista perseguida ",

A) Senado que asuma el modelo pluricultural con normalidad,
partiendo de la diversidad lingiiistica y de su reconocimiento en el
funcionamiento habitual del Senado. No puede olvidarse que un 40
por cien de la poblacidn espafiola vive y convive en un régimen de
cooficialidad lingtiistica. No obstante, y podria aportar alguna expe-
riencia personal desde este plano, las suspicacias a aceptar la coofi-
cialidad lingiiistica en el mismo Senado —con abstraccion de la anec-
dética intervencion de determinados presidentes autonémicos— son
demas publicos y notorios, y han imposibilitado, hasta el momento,
su adecuada plasmacién. Y sin embargo, como sefiala Vernet "°, el
Senado constituye la institucidon central que deberia expresar la forma
mas clara el caracter multilingiie del Estado espafiol, en pura y estric-
ta coherencia.

Al menos hasta el presente, la experiencia de este reconocimiento
de un sistema de cooficialidad es excesivamente tierno e inconsistente.

B) En cuanto a la estructura del Senado, ésta debe conformarse
sobre la base de grupos territoriales representativos de las Comunidades
autonomas. Es cierto que estos grupos han existido en periodos anterio-
res, aunque la experiencia ha sido decepcionante no tanto por la actua-
cion de dichos grupos, como por la absoluta prevalencia de la solidari-
dad partidista sobre los vinculos territoriales, existentes aquella en los
grandes partidos politicos estatales (Da Silva 1994, pag. 33).

De todos modos, y una vez mas aludiendo a la coherencia, no puede
propugnarse un «Senado reformado» que no permita al menos la agru-
pacion de senadores de una determinada Comunidad auténoma, bien
permanentemente o bien, en temas que afectan al hecho diferencial pro-

'3 Sobre este Senado, mi ponencia «E! Senado y el reconocimiento del hecho dife-

rencial» en la obra colectiva Ante el futuro del Senado (1998).

' Al respecto, Alejandro Saiz (1995).

'3 «La era de la globalizacion de la economia es también la era de la localizacion
de la politica. Lo que a los gobiernos locales y regionales les falta en poder y recursos lo
suplen con flexibilidad e interconexion. Ellos son los unicos que pueden estar a la altura
del dinamismo de las redes globales de riqueza e informaciony.
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pio, cara a adoptar decisiones conjuntas, sin mengua de la existencia en
el interior de estas agrupaciones del hecho partidista.

Cuestion conexa es la propia composicion del Senado y su método
de eleccidn, partiendo una vez mds de su caracter representativo de las
Comunidades auténomas. Existe una diversidad de féormulas al respec-
to (el sistema aleman de designacion por los gobiernos autonoémicos, la
eleccion por sufragio universal directo, la designacion por los parla-
mentos autonémicos, o un sistema mixto de varios de los anteriores),
métodos que siempre deben desembocar en su base autondmica, de elec-
cién o designacion.

C) En el mismo plano, al abordar las funciones de ese «Senado
reformadoy, la impronta del reconocimiento de la diferencialidad se pre-
senta como una exigencia ineludible. Se plantea asi la posibilidad, ple-
namente reconocida por ejemplo en el sistema belga, de un derecho de
veto por parte de un grupo territorial en un concreto procedimiento legis-
lativo; o la configuracion de un sistema de minorias de bloqueo de deter-
minados proyectos legales (Leguina 1996 pag. 159), que signifique en
todo caso, la mera posibilidad de un veto suspensivo o de reconsidera-
cion de determinados proyectos estatales, para los que se requeriria, en
ultima instancia, mayorias cualificadas cara a su aprobacion definitiva.
Sin que la posibilidad por estos grupos de un veto definitivo sea des-
cartable en principio.

En coherencia, debia también propugnarse la legitimacion para recu-
rrir por el grupo territorial afectado y ante el Tribunal Constitucional,
contra aquellas leyes que entraran en presunta contradiccion con el com-
ponente del régimen diferencial comunitario. En igual sentido, el cons-
tituirse el Senado en camara de primera lectura en leyes de intereses y
contenidos territoriales, y de activa y necesaria participacion en las leyes
basicas, organicas y de desarrollo del articulo 150 de la Constitucion,
ademas como una de sus funciones primordiales.

Con igual razon, el Senado novedosamente conformado, debia ser
el 6rgano adecuado en orden a facilitar la intervencién comunitaria en
las diferentes propuestas de nombramiento por parte de las Comunida-
des autonomas, sobre todo dotadas de hecho diferencial, de miembros
de los 6rganos constitucionales, asi como en las politicas globales de las
instancias centrales, siguiéndose pautas de respeto minimo para la exis-
tencia igualmente minima de las Comunidades autonomas.

Igualmente, parece necesario el arbitrar formulas de coordinacion,
incluso de formalizacion de politicas comunes entre Comunidades auto-
nomas limitrofes, sirviéndose para ello del Senado; y desde esta institu-
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cion, facilitar la necesaria apertura a la normal participacion de las
Comunidades autonomas, en mayor medida las de diferencialidad cons-
titucional, en los 6rganos y politicas de la Union europea, asi como de
otros organismos de nivel internacional (Unesco, etc.); sobre todo en
aquellas materias que afecten a competencias singulares de esas Comu-
nidades, siguiéndose asi los trazos consolidados de paises tales como la
Republica federal alemana, Bélgica y Austria. Algo se esboza en el sis-
tema espafiol —aunque sea a nivel de simple amago—, con esas Comi-
siones bilaterales para asuntos europeos, en relacion a Catalufia y Eus-
kadi y el poder central.

El interrogante sobre la posibilidad real de formalizarse este «Sena-
do reformado» es cierto e incontestable. La duda de su implantacion a
corto plazo no menos real y consistente. Y sin embargo, pocos pueden
negar la coherencia, la racionalidad, incluso la sensatez, de su aparicion
a medio plazo, entre otras razones para responder a los requerimientos
propios del real Estado autonomico espaiol. Lo que nos vuelve a la sem-
piterna mencion a la voluntad politica o a la existencia de nuevas mayo-
rias parlamentarias, mas abiertas y flexibles que las actuales.

Perspectivas para la instauracion
de un federalismo apropiado al nuevo siglo

Sin llegar a perfilar la estacion de llegada del tren del Estado auto-
némico, reconociendo que la modernidad pasa por la conjugacion de la
globalizaciéon econdmica y la localizacion de la politica (Manuel Cas-
tells, 1999, pag. 410) '°, parece sin embargo, imprescindible plantearse
de una vez, con rigor y seriedad, la articulacion federal del estado espa-
fiol, en cuanto paso adelante en la direccion de una mas racional con-
formacion del mismo y del reconocimiento mas ajustado de los entes
identitarios existentes en su interior 7.

Federalismo impulsado en la direccion seguida por los Estados mas
avanzados politica y econémicamente y en los parametros, por ejemplo,

' Sobre estas consecuencias, los distintos informes que tuvieron lugar en la Comi-

sion parlamentaria catalana de profundizacion del autogobierno (marzo 2000).

7 Al respecto y como una posicién sintomatica reciente, la conferencia de Joaquin
Almunia (Fundacién Ortega y Gasset, del 11 de febrero del 2000) titulada «Un impulso
federal al Estado Autonomico».
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de la revision general de la Constitucion federal suiza de 1999, en refe-
rencia a unas maximas garantias de la pluralidad historica, religiosa y
lingiiistica de la antigua confederacion helvética.

El canadiense Gaguon, citado por Loépez Aranguren (2002 pag.
126-127), reflexionaba sobre las aplicaciones o usos politicos del fede-
ralismo, y los sintetizaba nuclearmente en las siguientes: 1). Mejor ges-
tién de los conflictos, puesto que servia para aliviar las tensiones de
una manera mas apropiada. 2). Mejor proteccion de las minorias en
cuanto que comporta un mayor respeto a la diversidad existente en su
interior. 3). Equilibrio ajustado entre la unidad nacional y la soberania
regional, tanto mas denotable en relacion al actual Estado de las auto-
nomias espafiol, desnivelado profundamente a favor de los poderes
centrales. 4). Profundizacion en la representacion democratica, por
establecer un sistema de representaciéon mas complejo y sofisticado
que el propio de los Estados unitarios, y sin embargo, de una mayor
resonancia democratica.

Partiendo de que hoy en dia la relacion entre naciones es basica-
mente una relacion de interdependencia (Lopez Aranguren 2002
pag. 128), de la existencia de un Estado plurinacional espafiol con las
consiguientes consecuencias directas '®, de formulas de cosoberania entre
todas las instituciones territoriales, de respeto y aceptacion de los hechos
diferenciales, la solucion sobre todo este compuesto, un federalismo asi-
métrico sigue siendo un hito positivo, pleno de esperanza y cargado de
futuro.

Presion ya desarrollada por determinados territorios en pro de esta
deseada federalizacion. Como ha destacado Manuel Castells (1998,
Volumen 2 pag. 70), «lentamente, pero de forma segura, Cataluiia junto
con el Pais Vasco, estan forzando a Espana a convertirse, a su pesar, en
un Estado federal muy descentralizado». Hasta que esa lenta marcha sur-
gida desde determinados territorios dotados de una especial sensibilidad
por el autogobierno, cuajen en otras areas y lleguen a implicar en su pro-
ceso al propio Estado de las autonomias, estaremos en un tiempo de
espera.

No puede dejarse al margen por ultimo, como sefial6 el llorado
Tomas y Valiente (1995, pag. 516) que «la estructura misma del Estado
de las autonomias esta caracterizado... por ser un Estado complejo al que

'8 Sobre estas consecuencias, los distintos informes que tuvieron lugar en la comi-

sion parlamentaria catalana de profundizacion de autogobierno (marzo 2000).
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es consustancial el equilibrio entre unidad y diversidad, entre homoge-
neidad y heterogeneidad, entre igualdad y pluralismoy. Si asi se reco-
noce globalmente, el camino hacia el federalismo estara expedito, o al
menos y no es poco, abierto.
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Federalismo, nacionalismo y autodeterminacion
en el Pais Vasco

Por
Javier Villanueva

Tras la pista del federalismo vasco

La historia del federalismo vasco, desde que despunta como corrien-
te especifica a mediados del siglo XIX hasta ahora, es en muy buena
medida la cronica del fracaso repetido de una corriente que no logro
superar nunca el estigma del caos cantonalista atribuido a la Primera
Republica espaiola (1873-1874).

Desde los anos ochenta del siglo XIX, el término «federal» tiende a
desaparecer del nombre mismo de los partidos politicos federalistas y
su pista se difumina. Desde entonces, lo federal se convierte o bien en
una identidad escondida, que estd subordinada a otras que aparecen mas
en primer plano y que por ello se queda en una identidad secundaria o
de segundo grado, o bien en un rasgo que esta muy presente en ciertos
lideres, sobre todo del mundo republicano y socialista, pero que nunca
llega a cuajar como una identidad especifica y fuerte. Dicho esto, cabe
afadir, no obstante, que el balance es mas matizado si se mira la histo-
ria del federalismo vasco desde otra perspectiva: por su capacidad de
contaminar a otras corrientes ideologicas e influir en ellas o «prestarles»
alguna parte de su ideario, esto es, desde la historia de las ideas.

De entrada, el fuerismo es un «sustrato comtn» (Coro Rubio 1998)
a todas las ideologias presentes en el Pais Vasco en los afios sesenta del
siglo X1X: liberales, republicanos, conservadores, carlistas y tradiciona-
listas, asi como, a su vez, la huella de las ideas federalistas es patente en
todas las corrientes del fuerismo vasco en esa época. Considero fueris-

' «Fuerismo es la tendencia o aspiracién politica que se propone reconquistar los

fueros de que ha sido despojado el pais basko-navarro y retener, mientras tanto, los que
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tas, siguiendo a Campién ', a todos los que se asignan esa identidad y
dicen estar a favor de la restauracion de los Fueros vasco-navarros. Y,
por lo mismo, considero federalistas a quienes se inspiran en modelos o
ideas federales. Pero ha de tenerse en cuenta, sobre todo, que la influen-
cia de las ideas federalistas también alcanza al nacionalismo-vasco ya
en el siglo XX, a través principalmente de tres vias. En primer lugar a
través de la herencia fuerista asumida por aquél, cosa que es ya un lugar
comun en la historiografia vasca®. En segundo lugar, por el contacto con
las corrientes pro-autonomistas del mundo liberal y republicano del Pais
Vasco en el primer tercio del siglo XxX. Por ultimo, por la influencia del
federalismo europeo en los lideres exiliados del PNV, entre los afios cua-
renta y el comienzo de los setenta del pasado siglo XX.

1.1.  Cuatro generaciones

La primera generacion actia y escribe en los afios sesenta y seten-
ta del siglo XIX, en un tiempo en el que se suceden importantes aconte-
cimientos. En el conjunto de Espaiia: la revolucion de 1868, la segunda
guerra carlista (1872-1876), la primera Republica (1873-1874), la vuel-
ta de la Monarquia y el comienzo del régimen de la restauracion. En el
territorio vasco-navarro: la derrota del carlismo tras una sangrienta gue-
rra civil, la ocupacion militar del territorio vasco en el tltimo tramo de
dicha guerra, la desaparicion traumatica en 1876 de lo que quedaba de
las instituciones y practicas forales en Alava, Vizcaya y Guiptzcoa, el
«estado de sitio» posterior en todo ese territorio que se prolonga hasta
el verano de 1879.

En ese tiempo compiten entre si tres clases de fuerismo: 1) el libe-
ral moderado de los Egafia y Mateo Moraza, cuyo lema es Fueros y
Constitucion, 2) el tradicionalista y antiliberal de los Artifiano, Ortiz de
Zarate, Manterola, Navarro Villoslada, etc., con el lema Dios y Fueros,
que acaba siendo el hegeménico?, 3) el federalista y republicano que

aun conservay. En «Fuerismo, regionalismo y federalismo» (sin fecha). Obras Comple-
tas. Tomo XV: Campion periodista, pag. 138.

*  Tras la senda abierta por SOLOZABAL (1975), ELORZA (1978), CORCUERA (1979),
ARANZADI (1981) y JUARISTI (1987) entre otros.

* Vicente GARMENDIA (1999): Jaungoicoa eta foruac. El carlismo vasco-navarro
frente a la democracia espaiiola (1868-1872). Bilbao: Universidad del Pais Vasco.
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intenta una sintesis de modernidad y tradicion, imposible para los aires
de la época. Estos ultimos —entre los que destacan: los hermanos Beni-
to y Joaquin Jamar en Guipuzcoa aunque son de origen navarro, Fermin
Herran en Alava y Serafin Olave en Navarra— son correligionarios o
discipulos de Pi i Margall; dicho en otros términos, un exmilitar, dos
intelectuales y tres hombres de negocios. El también navarro Arturo
Campion es uno de sus miembros mas jovenes, pero la abandona tras el
fracaso de la republica federal cuando atin no ha cumplido los veinte
afios.

Las ideas-fuerza de esta generacion son las de Francisco Pi i Mar-
gall, el efimero presidente de la Primera Republica espafola. Entre ellas
destaca la voluntad de conjugar el doble principio de autonomia y pacto,
el nucleo de su concepcion federativa. La autonomia es libre albedrio y
presupone un punto de partida pro-autodeterminativo *. El pacto inclu-
ye el impulso unitario, la formacion de un estado federal, para la obten-
cion de un beneficio mutuo. La combinacidén de ambas cosas da como
resultado su formula: «o pacto o fuerza, fuera del pacto no se puede ser
federal»®.

La equiparacion de fuerismo y federalismo, en la que insisten los
hermanos Jamar ® y también Serafin Olave ’, es un rasgo destacado del
republicanismo vasco de esa época, desde que una asamblea de repre-
sentantes de Navarra y Vascongadas, celebrada en junio de 1869 en
Eibar, acord¢ el Pacto de las Provincias Vascongadas y Navarra, entre
cuyos contenidos destacaban la «conservacion de los Fueros» y la «fede-
racién con la madre patria» ®. Pero quizas su legado mas relevante es la
interpretacion del Fuero como una constitucion progresista, laica y
garantista, «de un pueblo que no reconoce amos», que J. Jamar siste-

«Los pueblos deben ser duefos de si mismos, incluso para asimilarse y fundirse
con otro puebloy. Pi i Margall (1876): Las nacionalidades. Madrid: Cuadernos para el dia-
logo, 1972, pags. 149 y 154.

Las nacionalidades, pags. 78-80

«La organizacion foral de las Provincias Vascongadas es la republica federaly.
En Juan Maria Sanchez Prieto (1993): El imaginario vasco. Representaciones de una con-
ciencia historica, nacional y politica en el escenario europeo 1833-1876. Barcelona: Edi-
ciones Internacionales Universitarias, pags. 266-269.

«Fuerismo y federalismo son sinénimos» dice en un escrito fechado en 1878. En
Miguel José Izu (2001): Navarra como problema. Nacion y nacionalismo en Navarra.
Madrid: Biblioteca Nueva, pag. 158.

§  Antoni JUTLAR (1975): Pi i Margall y el federalismo espaiiol. Madrid: Taurus,
tomo 1.°, pag. 433.
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matiza y resume en el folleto Lo que es el Fuero y lo que se deriva del
Fuero publicado en 1868. Esta interpretacion, reiterada una y otra vez
por su hermano Benito desde las paginas del diario La Voz de Guipiiz-
coa (Fusi 1979), estara vigente en la izquierda autonomista hasta los
afios treinta del siglo XX.

La segunda generacion actua en los afios ochenta y noventa del siglo
XIX, tras la desaparicion traumatica de las instituciones forales en Alava,
Guipuzcoa y Vizcaya, y tras haber salvado del naufragio una autonomia
fiscal, mediante la figura del concierto econdmico logrado en 1878, que
permitira sostener la nueva administracion vasca®’. De esta generacion
me fijo, en especial, en la Asociacion Euskara de Navarra, de la que son
miembros Campion, Oloriz e Iturralde.

El federalismo de esta segunda generacidn se diferencia del de la
generacion anterior en que invierte los términos de su adscripcion al fue-
rismo. Salvo algunos pocos federalistas confesos de la generacion ante-
rior como Fermin Herran, o los hermanos Joaquin y Benito Jamar, los
de esta generacion son primordialmente fueristas y a consecuencia de
ello son también federalistas. Quien lo tiene mas claro en este sentido
es Arturo Campion, quizas por su formacion de jurista, para quien los
Fueros vasco-navarros contienen todos los ingredientes sustanciales de
los sistemas compuestos federativos o confederativos: una constitucion
interior, 6rganos propios exclusivamente poseidos, unos pactos de sobe-
rania e incorporacién con un poder exterior .

El primer tercio del siglo XX es el tiempo de la tercera y la cuarta
generacion. Ya ha pasado un cuarto de siglo desde la pérdida de las ins-
tituciones forales y es un tiempo marcado por la transformacion del Pais
Vasco en una sociedad industrializada. En la esfera politica es el tiem-
po de nuevas iniciativas que pretenden ampliar la autonomia de la admi-
nistracion vasca; y, también, de nuevos protagonistas, como el socialis-
mo y el nacionalismo.

De estas generaciones conviene fijarse especialmente en personajes
como los guipuzcoanos Francisco Gascue y Francisco Goitia, herederos
de la primera generacion federalista, y los bilbainos Horacio Echeva-
rricta y Ramon Madariaga, representativos de una izquierda republica-

?  El concierto reconoce la autonomia fiscal de Alava, Vizcaya y Guiptizcoa (reco-

nocida ya a Navarra en la figura similar del convenio econdémico) y mantiene la especifi-
cidad administrativa del Pais Vasco.
1 fdem, pags. 215-218.
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na pro-fuerista y pro-autonomista que desde 1912 adopta el lema Repui-
blica y Fueros, o en algunos liberales como José Orueta. La mayoria de
ellos son empresarios dinamicos (L. Castells 1987). Desde el congreso
de 1918 que proclama su adhesion al federalismo, también forma parte
de esta corriente el Partido Socialista, si bien Indalecio Prieto, y, sobre
todo la tendencia que pueden representar los lideres del «socialismo
eibarrés», como Toribio Echeverria y José de Madinabeitia, ya habian
manifestado anteriormente su afinidad ideoldgica con el republicanis-
mo vasco de inspiracion fuerista y federalista''. La restauracién foral y
la federacion ibérica son las dos ideas centrales de esta tendencia socia-
lista en cuanto a la organizacion territorial del estado y la insercion en
el mismo de la singularidad vasca.

El federalismo de estas dos ultimas generaciones es de segundo
grado. En su caso, la identidad principal es la autonomia, entendida
como actualizacion y adaptacion a la realidad vasca y espafiola tanto de
los fueros como de los principios federales en los que se inspira. Pero a
diferencia de la primera generacién, cuyos principios federalistas que-
dan a veces aprisionados por un doctrinarismo que se nos antoja visto
desde ahora rebosante de ingenuidad, y a diferencia de la dedicacion casi
exclusiva de la segunda generacion a sus aportaciones lingliistico-cul-
turales e ideoldgico-historicistas, algunos personajes de la tercera y cuar-
ta generacion se preocupan algo mas por aclarar y concretar el signifi-
cado de la restauracion foral en «el tiempo presente».

Entre los federalistas de la cuarta generacion debe mencionarse
finalmente a la extrema izquierda vasca de los afios treinta del siglo XX:
comunistas, poumistas y anarquistas. Pero en todos ellos sin excepcion
el federalismo es muy tenue y se queda en un mero adjetivo, si bien
comunistas y poumistas proclaman una y otra vez que reconocen y res-
petaran la autodeterminacion del pueblo vasco, «hasta su constitucion
en estado independiente, si ésa fuera la voluntad de la mayoria» '*.

' Jests M. EGUIGUREN (1984): El PSOE en el Pais Vasco. 1886-1936. Haranburu
Editor, pags. 152-167.

12" La cita es de un articulo de José Luis Arenilles, escrito en 1936. Para los pou-
mistas, ver el libro de los hermanos José Luis y José Maria ARENILLES Sobre la cuestion
nacional en Euskadi, editado por Fontamara en 1981. Para los comunistas, Antonio Elor-
za (1977): «Comunismo y cuestion nacional en Catalufia y Euskadi (1930-1936). Un ana-
lisis comparativo». Saioak, revista de estudios vascos, numero 1.
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1.2. Un federalismo a la medida del nacionalismo vasco

Sabino Arana (1865-1903), el fundador del nacionalismo vasco, per-
tenece a la segunda generacion. Casi toda su obra escrita y su interven-
cién politica se concentra en apenas una década, mientras que Campion
(1854-1936) es coetaneo de las tres primeras generaciones.

Para empezar, Sabino Arana cambia de nombre a los Fueros para
resaltar que la cosa, aunque siga siendo la misma, debe ser contempla-
da con otra mirada. Para Arana son las «leyes viejas», las leyes antiguas
de los paises vascos; unas leyes propias, de pueblos libres, auténtico tes-
timonio de su capacidad de autolegislacion y de su libertad originaria.
De manera que el lema Jaun Goikua eta Lege zarrak (Dios y Leyes vie-
jas) con el que sustituye al clasico lema fuerista y carlo-integrista Jaun
Goikua eta Foruak (Dios y Fueros) contiene los elementos centrales de
la identidad vasca del pasado y del futuro: el catolicismo y la recupera-
cion de las viejas leyes. Esto ultimo equivale, segiin Sabino Arana, a
recuperar la verdadera independencia que tuvieron los paises vascos
hasta la pérdida de los fueros, de modo que el lazo confederativo o fede-
rativo con la Corona de Espaiia, hasta entonces un elemento consustan-
cial del sistema foral para todas las corrientes fueristas, queda borrado
de la historia *. A partir de aqui, quedar4 consagrado el dogma nacio-
nalista de que Euskadi no ha estado nunca unida a Espaia, ni volunta-
ria ni involuntariamente, hasta la ley del 25 de octubre de 1839 que dis-
pone la conformidad del Fuero con el sistema liberal constitucional.

El segundo cambio, por tanto, es la equiparacion de fuerismo e inde-
pendencia, condensada en su formula: fuerismo es separatismo. A con-
tracorriente de la tradicion vasca hasta entonces unanime '*, Sabino
Arana se inventa un pasado de independencia de Espana que justifique
el futuro deseado (también independiente de Espafia). La utilizacion
resuelta por su parte del argumento y el sentimiento anti-Espafia y anti-
espailol es la argamasa con la que cimienta toda su construccion nacio-
nalista.

'3 Los criticos de la «invencién» de la historia vasca por Sabino ARANA, como

SOLOZABAL (1975), ELORZA (1978), CORCUERA (1979), ARANZADI (1981), JUARISTI
(1987) o DE LA GRANIJA (1995), abundan en estas ideas.

4" Con la tinica excepcion del vasco-francés Txaho, autor del libro Viaje a Nava-
rra durante la insurreccion de los vascos, en tiempos de la primera guerra carlista, cuyo
antiespafiolismo esta bajo sospecha de encubrir un interés politico y diplomatico descara-
damente pro-francés segun Juaristi (1987).
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Por lo demas, Sabino Arana traslada los acentos federalistas hacia
adentro de los paises vascos en un doble movimiento marcado por la
dualidad pasado-presente. En primer lugar, de acuerdo con su concep-
cion del pasado, cada uno de los siete territorios vascos (Navarra; las tres
provincias vascongadas: Vizcaya, Guiptizcoa y Alava; mas los tres de la
parte vasco-francesa: Laburdi, Baja Navarra y Zuberoa) ha seguido un
proceso de formacion confederativo cuyo modelo més acabado es el de
Vizcaya. Por otra parte, y en lo que hace al futuro, postula la confedera-
cion de todos ellos mediante un tratado especial. Segtin Javier Corcue-
ra (1979, pag. 371), hay un silencio y un nulo desarrollo por parte de
Arana en todo lo relativo a cdmo habrian de ser la futura constitucion
comun o confederada y la constitucion interna de cada uno de los esta-
dos vascos confederados.

Durante el primer tercio del siglo XX el grueso de sus seguidores
repetira sin mas estas afirmaciones genéricas de Arana, que se convier-
ten por tanto en un topico omnipresente de la literatura nacionalista; si
bien algunos de los principales publicistas no se limitaron a repetir la
version aranista de la historia vasca sino que la ilustraron, complemen-
taron o desarrollaron, sin cuestionarla, conscientes de que apenas habia
tenido tiempo para penetrar y profundizar mas en la mayor parte de los
asuntos que abordé6 '°. Hubo, también, quienes se atrevieron a revisar
algunas tesis de Arana, como la confederacion inter-vasca, en nombre
de la unidad nacional vasca '®. E incluso cabe mencionar a quienes cues-
tionaron dicha tesis confederalista desde la mas estricta ortodoxia, como
el sacerdote José de Ariztimufio (4itzol) .

!> Lo hizo por toda la primera generacion nacionalista Luis Eleizalde cuando escri-

bid en la revista Euzkadi, en 1921, que S. Arana «murio sin haber podido terminar una
sola de las obras que emprendioy) En Luis de Eleizalde. Un vasco polifacético, de Este-
ban Antxustegi. Bilbao: Fundacion Sabino Arana, 1998.

1 José Luis DE LA GRANJA (1995): El nacionalismo vasco: un siglo de historia. De
la Granja menciona entre los heterodoxos a Francisco Ulacia y Eduardo Landeta, ambos
provenientes del fuerismo liberal intransigente, asi como a Jests de Sarria, el director de
la prestigiosa revista Hermes entre 1917 y 1922. Textos significativos de estos u otros
«revisionistas» en De Pablo, Santiago; de la Granja, José Luis y Mees, Ludger eds. (1998):
Documentos para la historia del nacionalismo vasco. De los Fueros a nuestros dias. Bar-
celona: Ariel practicum.

17" Ariztimufio, ademas de cuestionar la tradicional separacion de los vascos en siete
territorios distintos y de criticar el proyecto de la izquierda nacionalista, ANV, por «cen-
tralista y unitarista», anima a revisar la propuesta confederativa de Arana y postula una
solucion «mas equilibrada y ponderada» que la separatista o la unitarista. José de Arizti-
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A lo largo del primer tercio del siglo XX es obligado tener en cuen-
ta, de otra parte, la batalla ideoldgica y politica que se libra en torno a
la participacion o no del nacionalismo vasco en la politica espafiola, un
asunto que afecta de lleno a cualquier planteamiento federativo del Pais
Vasco en el estado espaiiol.

La ortodoxia doctrinal afirma el objetivo de la independencia de la
nacion vasca, Euskadi, sefiala a Espafia y lo espafiol como enemigo prin-
cipal de Euskadi y lo vasco, y, en consecuencia, exige romper con Espa-
fla y lo espaiiol; el nacionalismo no ha tener ningun compromiso con
Espaia. Dicho de otro modo: a) el nacionalismo vasco no ha de com-
prometerse en ningun pacto estatal, sea la autonomia sea la federacion
o sea la confederacion, b) no ha de participar en la politica espafiola, c)
no ha de aliarse con fuerzas espafiolas. Una ldgica, estrictamente nacio-
nalista de diferenciar y separar cada naciéon y cada nacionalismo. Los
hermanos Sabino y Luis Arana encabezan la ortodoxia.

Enfrente de esa ortodoxia doctrinal hubo siempre un criterio revi-
sionista. Que se distingue de los ortodoxos por su pragmatismo, esto es,
por admitir objetivos graduales intermedios como la autonomia y el
mayor nivel posible de autogobierno en el estado espaiiol. La justifica-
cién de esa opcidn se atiene a la logica de que cuanto mas se avance por
el autonomismo se estara en mejores disposiciones para vasquizarlo todo
(Kizkitza en 1917) ", por el «deber taxativo de hacer cuanto esté en nues-
tras manos para salvar nuestra lengua y nuestro pueblo» (Kizkitza en
1932) ", como «primer paso hacia el ejercicio de todas las funciones que
ejercia el pais en la época foral» (Leizaola 1932)?°. Esa logica es la
que les lleva a apartarse del criterio de los ortodoxos, por considerarlo
negativo para Euzkadi, y a interesarse en la politica espafiola y en las alian-
zas con las fuerzas politicas espafiolas. En la nomina de los «revisionis-
tas» en estas materias estan los lideres mas conocidos del PNV durante
la primera mitad del siglo XX: Engracio Aranzadi (Kizkitza), Luis Elei-
zalde, J. A. Aguirre, Manuel Irujo y F. J. Landaburu, asi como los hete-

mufio, Aitzol (1935): La democracia en Euskadi, pags. 210-214. Aitzol muri6 en 1936, a
los 39 anos, fusilado por las tropas franquistas. Fue uno de los principales impulsores y
animadores del renacimiento lingtiistico-cultural en euskera desde la asociacion Euskal-
zaleak y desde la revista Yakintza.

'8 En Antonio ELORZA (1978): Ideologias del nacionalismo vasco. 1876-1937. De
los «euskaros a Jagi-Jagi. L. Haranburu-Editor, pag. 360.

' Citado en Ideologias..., pag. 432.

20 fdem, pag. 430.
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rodoxos Ulacia, Landeta y Sarria o la nueva corriente nacionalista laica
y de izquierda que forma Accidén Nacionalista Vasca a partir de 1930.

Esta polémica, aqui presentada en sus posiciones mas extremas, pero
que produjo de hecho muchos mas matices e incluso complejas combi-
naciones de ambas en las mismas personas, minuciosamente detalladas
en el libro £l péndulo patriético, es un campo destacado de la pugna his-
torica entre las dos almas del PNV, y, mas en general, del nacionalismo
Vasco.

Desde 1917, en que se inicia un movimiento autonomista liderado
por las diputaciones de Vizcaya, Guiptzcoa y Alava, las concepciones
basicas del fuerismo (mas o menos federalista) se ven sometidas a la
prueba de su validez politica y juridico-constitucional. ;Cual es el titu-
lo del derecho al autogobierno? ;El argumento foral-historicista? ¢El
criterio nacional y el principio de nacionalidades confirmado por la lin-
giiistica, la etnologia y la antropologia? ;La voluntad popular y la regla
democratica? ;La identidad de los vascos es una, aunque con diversas
variedades dialectales e institucionales o debe prevalecer su diversidad
de manifestaciones como en la historia? ;Cual es el significado en nues-
tros dias de la restauracion foral y en qué puede consistir en concreto?
(Cual es la diferencia entre la autonomia y la reintegracion foral? ;Se
plantea o no algun vinculo constitucional entre las instituciones vascas
y el estado espafiol y cual es su caracter: autonémico, federativo o con-
federativo? ;Cual es el modelo de constitucion interna del Pais Vasco y
por tanto de relacidn entre sus unidades histdricas: unitario, federal o
confederal? ;Cual es la logica de la lista de competencias cuya sobera-
nia se reclama?

Cabe decir, sin entrar al detalle, que la respuesta a estas interrogan-
tes tiene dos momentos y dos protagonistas distintos. El primer momen-
to, anterior a la constitucion republicana de 1931, tiene como protago-
nista a la Sociedad de Estudios Vascos, Eusko Ikaskuntza, en cuya
comision de autonomia se viene gestando desde afos atras el texto-base
conocido como el Estatuto de Estella. Este proyecto estatutario tiene la
impronta de la mayoria foral*' que lo elabor6 (Idoia Estornés Zubiza-

2! Compuesta por carlistas, nacionalistas, republicano-federalistas y fueristas libe-

rales. Pero esa mayoria pro-fuerista era compatible con una durisima contienda en la esfe-
ra politica, donde los nacionalistas compiten en esa época con los carlistas por la hege-
monia en los ambitos agrarios guipuzcoanos y ambos se la disputan con liberales y
republicanos en las zonas urbanas.
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rreta 1990). En lo que hace a la constitucion interna del territorio vasco
tiene un sesgo confederalista. Es de inspiracion mas bien federalista en
cuanto al vinculo que establece con la republica espafiola. Y es también
federalista en la distribucion de poderes. Tras el fracaso de ese intento,
habré un segundo momento, con protagonismo de las instituciones y
fuerzas republicanas, en el cual se encaja el estatuto de autonomia vasco
dentro de la logica y las normas de la constitucion republicana y de su
modelo de estado integral.

1.3.  Desviacion del federalismo hacia Europa

En los afios cuarenta del pasado siglo, tras la guerra civil, con el
nacionalismo vasco derrotado y sus lideres en la carcel o en el exilio,
hay un repunte inesperado de los asuntos federalistas en el PNV fruto
del encadenamiento de varios acontecimientos.

El primero, el proyecto de una comunidad ibérica de naciones en el
que participa Manuel de Irujo, permite descubrir como concibe el fede-
ralismo uno de los lideres del nacionalismo vasco con mayor contacto
con la politica espafiola.

Irujo concibe la comunidad ibérica como una «union de unidades»
o «comunidad de tipo federal» entre Catalufia, Portugal, Galicia, Espa-
fa y el Pais Vasco, pero que mas bien es de tipo confederativo pues cada
parte habria de disponer de atributos estatales tradicionales, como fuer-
zas armadas propias, bandera, moneda y representacion exterior 2. Su
planteamiento responde a lo que se entiende hoy por federalismo multi-
nacional, ya que habria de reconocer y proclamar expresamente el rango
de naciones soberanas, «igual que Portugal y Espafia», de Cataluia, Gali-
cia y Euzkadi®. Trujo subraya el caracter voluntario de esa union fede-
rativa, cuyo fundamento es autodeterminativo >,

El segundo acontecimiento mas bien es una especulacion relacio-
nada con la expectativa (producida por el vehemente deseo de los exi-
liados mas que por indicios racionales) de que la victoria de los aliados
en la guerra mundial acarrease la caida del franquismo y un cambio de
régimen. Esa expectativa animd la discusidon sobre como habria de ser

2 La Comunidad ibérica..., pags. 80-85 y 102-104.
# La Comunidad ibérica..., pags. 89 y 104.
* La Comunidad ibérica..., pags. 35,116, 119 y 121.
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el nuevo régimen democratico espaiiol y puso sobre la mesa la discusion
sobre la validez de la reciente experiencia republicana. En esos debates,
el nacionalismo vasco no se limitd a exigir una restauracion de la auto-
nomia vasca sino que reclamo asimismo un mayor reconocimiento del
rango nacional del Pais Vasco, concretado en el reconocimiento de la
capacidad de consultar al pueblo vasco acerca de su futuro politico,
mediante un plebiscito, y de convertir en fuente tinica de derecho esa
decision popular**. Con esta condicién, el nacionalismo vasco volvia a
su tradicional exigencia de un acomodo mas bien de tipo confederal.

El tercer acontecimiento, nada mas terminarse la guerra mundial,
fue el enganche del nacionalismo vasco con el movimiento federalista
europeo en los debates e iniciativas para impulsar la unidad europea. Su
edad de oro son los afios que van de esa fecha inicial hasta que se adop-
t6 la decision de constituir una Europa de los estados, opcion aceptada
con tristeza por el PNV, pues dilataba sus expectativas. No era «la Euro-
pa de los pueblos que los vascos llevaban en la mente y en el corazény,
pero atin asi «era preferible esa Europa a ninguna *.

El testimonio de los principales representantes del nacionalismo
vasco en esos debates, Manuel Irujo y Francisco Javier Landaburu, no
da mucho de si, mas alla de confirmar su comoda conexion personal con
esa corriente. Los temas «federalistas» no abundan en sus articulos en
la prensa nacionalista, lo que ya es un dato, y cuando los abordan expre-
samente raras veces se escapan de la generalizacion. Pero, pese a ello,
se advierte en ambos la lucidez de vislumbrar la aparicién de un nuevo
horizonte politico y de anticipar sus consecuencias. El desarrollo poli-
tico de una Europa federal de los pueblos es la nueva perspectiva del
nacionalismo vasco?’, cuyas implicaciones desveld Irujo con toda cla-
ridad: No queremos poner aduanas en el Ebro, aspiramos a quitar las
de los Pirineos, aspiramos a que las facultades reservadas en el estatu-
to vasco al estado central espafiol pasen a ser ejercidas —en parte al
menos— por el estado central europeo . Dicho de otra forma, el nacio-

»  DE PABLO, Santiago; MEES, Ludgar; RODRIGUEZ RANZ, José Antonio (2001).
El péndulo patriético. Historia del Partido Nacionalista Vasco. Barcelona: Critica. Tomo
11, pags. 172, 251, 257, 289.

% Manuel DE IRUJO (1972). Escritos en Alderdi. Editado por el Partido Naciona-
lista Vasco, Bilbao, 1980. Tomo II (1961-1974), pag. 247.

" Francisco Javier LANDABURU (1953). Escritos en Alderdi (1949-1962). Editado
por el Partido Nacionalista Vasco, 1980, pag. 67.

2 Manuel DE IRUJO (1962). Escritos en Alderdi, tomo 2.° (1961-1974), pag. 49.
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nalismo vasco oficializa el desvio hacia Europa de su nuevo horizonte
utopico, la federacion europea.

En la transicion del franquismo a la democracia, todos los partici-
pantes en el consenso politico, incluido el PNV, descartaron las formu-
las expresamente federales; mientras que el PNV descartd asimismo, a
su vez, la exigencia de la autodeterminacion. En el debate parlamenta-
rio de la nueva constitucion democratica la incorporacion a la misma del
derecho de autodeterminacion fue propuesta unicamente por el partido
de la izquierda nacionalista vasca Euskadiko Ezkerra®. Aparte de esta
enmienda de EE, en la que se mencionaba la opcién federal como de una
de las posibilidades que habria de dirimir el ejercicio del derecho de
autodeterminacion, la defensa de formulas federales o confederales se
quedd una vez mas en los margenes de la vida politica: en la izquierda
de la izquierda. Mientras que el PNV opto por plantear la exigencia de
un reconocimiento simbdlico del rango nacional de Euskadi a través
de la formula de la unién con la Corona. Pese a su evidente caracter de
formula anacrdnica e historicista, era funcional para poner sobre la mesa
la exigencia de alguna sefial de asimetria y de admitir, por parte del esta-
do, su realidad plurinacional.

A modo de resumen, los principales hitos de este recorrido por la
historia vasca, tras la pista del federalismo, se pueden concentrar en estas
ideas.

Primera. El federalismo, debido a su esencia de pacto y autonomia
y a la doble lealtad que entrafa, conecta de un modo natural con la tra-
dicidn historica de los paises vascos que, exageraciones retoricas apar-
te, se pensaba en esos mismos términos. En la medida que da continui-
dad a la tradicion histérica vasca, el federalismo engancha de una
manera facil con el fuerismo, y especialmente con el llamado firerismo
progresista.

Segunda. Sabino Arana rompe con la tradicion historica vasca cuan-
do formula la idea nacional desde un pensamiento excluyente de lo espa-
flol, cuando afirma que Euzkadi es la patria de los vascos asi como su
Unica nacion («los vascos no somos espafioles ni franceses») o cuando
seflala que Espaiia y lo espaiol son la antitesis de Euzkadi y lo vasco o
que «fuerismo es separatismo». Con el antiespafiolismo de Arana, se

¥ Dicha enmienda obtuvo el voto favorable al final de todos los representantes del

nacionalismo vasco: los diputados y senadores del PNV, Letamendia y los senadores Ban-
drés y Goio Monreal.
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niega toda posibilidad de pacto federal con Espafa y el federalismo se
reserva a la organizacion interna del Pais Vasco bajo una formula con-
federativa.

Tercera. El autonomismo vasco que surge a comienzos del siglo
veinte es el heredero natural del federalismo y el fuerismo del siglo XIX,
a los que da continuidad histérica. En lo fundamental, el autonomismo
es una actualizacién y adaptacion a las circunstancias del siglo XX de
ambas corrientes.

Cuarta. Pese a que el antespafiolismo aranista es una herencia pre-
sente en todas las ramas posteriores del nacionalismo vasco, en éste hay
una permanente ambigiiedad en la actitud hacia Espaiia y lo espaiiol, que
también esta presente en la obra escrita de Sabino Arana y en su practi-
ca politica de diputado. Una muestra de dicha ambigiiedad es el prota-
gonismo del nacionalismo vasco en la reivindicacion autonomista que
ha estado en el centro de la vida politica vasca desde 1917 a 1979.

Quinta. Desde que emerge la unidad europea, el nacionalismo vasco
es consciente del profundo cambio que implica en cuanto a los viejos
conceptos estatales decimononicos de soberania nacional e indepen-
dencia; y, en consecuencia, orienta y reserva su federalismo hacia Euro-
pa. Su nueva perspectiva es la de una Europa de los pueblos en la que
Euskadi sea una estrella de primer grado, sin pasar por Espafia, en igual-
dad de condiciones con todos los demas miembros de la misma.

Sexta. En la actualidad, el nacionalismo vasco combina esta pers-
pectiva europea con su tradicional ambigiiedad hacia Espafia, al menos
por parte del PNV, su principal partido, que le permite conectar con
interpretaciones como la Herrero de Mifion sobre la utilizacion de la
Disposicion Adicional 1.* de la Constitucion o con formulaciones
de tipo confederal como la declaracion de Barcelona-Vitoria-Santiago de
1998, aparte de mantenerse al frente del gobierno auténomo vasco
desde 1980.

Valor y viabilidad del federalismo multinacional

Se trata de examinar el valor y la viabilidad de las formulas federa-
tivas para encarrilar lo que suele considerarse el ultimo de los grandes
problemas del siglo XX, una vez ya resueltos o encauzados basicamen-
te el problema agrario, el religioso, el social y el militar. Me refiero al
encaje de las nacionalidades y nacionalismos periféricos (de Cataluia,
Galicia y Pais Vasco) en la Espafa constitucional.
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Para abordarlo adecuadamente me parece obligado distinguir tres
aspectos del mismo, que considero sustanciales.

Primero. Es menester explorar qué tipo de acuerdos federales pue-
den acomodar satisfactoriamente las aspiraciones de los nacionalismos
periféricos. Lo especifico en este caso es la existencia de diversas
naciones o identidades nacionales en un mismo territorio; o por decir-
lo de otra forma, la constitucion o integracion de una sociedad pluri-
nacional. El federalismo para acomodar en un estado comun diversas
naciones o identidades nacionales, ha recibido diferentes nombres:
multinacional (Mdiz 2000), plurinacional (Requejo y Fossas 1999),
asimétrico (Kymlicka 1995), de diversidad profunda (Taylor 1992a)...
Aunque parece un invento reciente, es la misma clase de federalismo
en que pensaba Rovira i Virgili, hace un siglo*; o el que propugnaban
Irujo o Pi i Sunyer, cuando discutian el proyecto de una comunidad
ibérica de naciones.

Resumo sumariamente las condiciones basicas de un federalismo
multinacional. 1.%) Requiere, ante todo, el reconocimiento (Taylor
1992b) de la plurinacionalidad, que no es asunto de competencias sino
de otro orden: el status dentro del estado, su rango nacional, sus sim-
bolos reconocidos... y todo ello desde la percepcion de las propias
minorias (Kymlicka 1996). 2.°) La regulacion de la plurinacionalidad
se ha de atener estrictamente al principio de igualdad y exige, por
tanto, un tratamiento simétrico (Requejo 1999). 3.%) Los acuerdos fede-
rales para acomodar la plurinacionalidad se han de extender a un tri-
ple ambito: simbolico-lingiiistico, institucional y competencial (Reque-
jo 1998). 4.*) Todo ello debe quedar atado mediante garantias
constitucionales, un rasgo fundamental de cualquier clase de federa-
lismo segun toda la doctrina.

Segundo. Por la misma razon, aunque en otro sentido y a otra esca-
la, se trata de plantear un federalismo ajustado a unas realidades nacio-
nales periféricas que también se definen por una diversidad profunda de
identidades nacionales, cosa muy relevante en Euskadi y en Catalufia.
Lo especifico en este caso es que la diversidad profunda que dice Tay-
lor también alcanza a los sujetos «primarios» de la plurinacionalidad.

" ROVIRA I VIRGILI llamé federacién nacional a «aquella en que los estados que

la constituyen son unidades nacionales, son nacionesy». Jaume Sobrequés i Callico (1988),
«Federalismo y nacionalismo en el pensamiento de Rovira i Virgili». En Federalismo y
estado de las autonomias. Barcelona: Planeta, pag. 34.
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También en este caso, el federalismo multinacional es una formula ido-
nea en principio para aquellas situaciones que sefiala Norman (1996, pag.
57): «cuando los grupos estan muy entremezclados, no se les puede dividir
territorialmente y seria mas costosa y traumatica e insatisfactoria la sepa-
raciony». En casos como el vasco o el catalan, en efecto, la federacion mul-
tinacional puede adecuarse mejor a la identidad dual de buena parte de la
sociedad'; tiene la ventaja afiadida de mantener un 4mbito existente desde
hace siglos de estrechas relaciones (culturales, econémicas y sociales) y de
solidaridad en lugar de romperlo, ambito hacia el que siente una especial
vinculacion afectiva una buena parte de la poblacion; y puede ahorrar, por
tanto, los riesgos, traumas, temores e incertidumbres de la desmembracion.

Tercero. Hay que ver qué clase de acuerdos y de practicas federales
hacen falta para aunar e integrar en un proyecto comun un cuadro de
conjunto que ofrece una complejidad especifica dada la suma de asi-
metrias y peculiaridades del estado espafiol.

Hay que aunar e integrar un pais radicalmente asimétrico, dada la
confluencia de estos hechos peculiares. 1) La existencia de naciones dis-
tintas a la predominante, con lo que supone de distintas identidades, cul-
turas y lealtades nacionales, y, por tanto, de una realidad plurinacional
que cuestiona radicalmente la afirmacion de un tnico pueblo espaiiol y
una unica soberania nacional. 2) El hecho de que en estas naciones peri-
féricas hay al mismo tiempo un sector de la poblacion no identificado
con la identidad nacional propia de los nacionalismos periféricos, lo que
se traduce en un gran lio de identidades: exclusivas y no compartidas,
duales o divididas, complejas o multiples. 3) Los ocho hechos diferen-
ciales (Aja 1999) reconocidos por la Constitucion (lengua, organizacion
interna: los cabildos insulares y los territorios historicos vascos, dere-
cho civil foral) que nadie cuestiona. 4) Un total de 17 comunidades auto-
nomas reconocidas, entre las cuales hay una diferencia sustancial entre
las que se sienten naciones distintas y aquellas otras que se sienten regio-
nes de Esparia, independientemente de que algunas de ellas puedan
esgrimir en su haber una personalidad histérica milenaria.

La puesta en marcha de un federalismo multinacional en un con-
glomerado de esta guisa no puede hacerse de cualquier forma.

31 En las series del euskobarometro entre 1987 y 2001 sobre la identidad subjetiva,

la identidad dual «tan espaiiol como vasco» es la mas preferida, con un porcentaje medio
del 3373%. La siguiente es la opcion de «solo vasco» con un 28% de media. Fuente: pagi-
na web del Euskobarémetro.
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Ante todo requiere algun tipo de identidad compartida (Kymlicka
1995, pag. 257), un proyecto comun, un vinculo afectivo; que no tiene
por qué ser definido de la misma forma en las diferentes naciones de la
federacion (Norman 1996), pero que debe ser un motivo lo suficiente-
mente fuerte y claro, inicialmente, como para impulsar una empresa
colectiva correosa: la transformacion del estado en una federacion mul-
tinacional y, luego, para darle un tiempo razonable de prueba. El con-
vencimiento sobre su necesidad y conveniencia, porque se piense que
reporta ventajas claras o bienes valiosos a unos y otros (Stepan 2000),
puede ser uno de los ingredientes de esa identidad compartida.

De otra parte, requiere reciprocidad, lealtad mutua, lealtad a los res-
pectivos compromisos adquiridos: de la federacion con las partes y de
las partes con la federacion (Solozabal 1979). Esta reciprocidad parece
el terreno mas propicio para generar la lealtad mutua que exige por defi-
nicién un federalismo multinacional y para elaborar la cultura publica
federal compartida que necesita asimismo.

Finalmente, requiere una distribucion adecuada de poderes. La dis-
tincidén de Requejo (1998) sobre la necesidad de tres tipos de acuerdos
diferentes: el tratamiento simétrico de la plurinacionalidad desde la
igualdad para todas, acuerdos asimétricos y confederales, acuerdos simé-
tricos competenciales, parece en principio una sugerencia adecuada para
las peculiaridades del estado espaifiol.

De manera que este ultimo campo de exigencias sobre qué acuerdos
federales son aptos para un ambito plurinacional, se desenvuelve en un terre-
no eminentemente practico, de eficacia y eficiencia, no menos importante.
Pertenece, por asi decirlo, al campo de la politica practica, que es un arte
sobre todo. Mientras que los otros dos aspectos son de un género distinto y
definen la sustancia misma de la cosa: la complejidad de Espafia, por su plu-
rinacionalidad, y la complejidad de algunas naciones periféricas a causa de
la diversidad profunda de identidades nacionales que hay en ellas.

Pese a su diferente naturaleza estos tres aspectos forman un todo 16gi-
co ¢ inseparable, de manera que no cabe quedarse con uno cualquiera de
ellos y abstenerse de los demads. La lealtad a la federacion es correlativa e
inseparable del reconocimiento y respeto de ésta a la plurinacionalidad. Y
otro tanto puede decirse de la satisfaccion de los nacionalismos periféri-
cos, que es correlativa e inseparable de que satisfagan a aquella parte de
su poblacion apegada a una identidad nacional vasco-espafiola.

Asi concebido, el federalismo multinacional presenta a su favor un
juicio de valor y en su contra una prevision cuajada de sombras acerca
de sus posibilidades.
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Su mayor valor es que permite conjugar mejor que ninguna otra for-
mula el doble aspecto que define la cuestion vasca: la aspiracion nacio-
nalista de reconocimiento de la dimension nacional del Pais Vasco de un
lado, y, de otro, el reconocimiento y respeto de la diversidad profunda
de la sociedad vasca. En la medida en que conjuga ambos aspectos, posi-
bilita un reparto mas equilibrado de las incomodidades sociales de todo
tipo que entrafa la plurinacionalidad. Este valor no es efectivo, empero,
sino es fruto de un acuerdo que satisfaga a ambas partes.

Entre las ventajas de la federacion se encuentra asimismo el valor,
ya comentado antes, de mantener un ambito histdrico, el marco comin
estatal, en el cual se han entretejido unas relaciones de todo tipo espe-
cialmente intensas. La permanencia de ese ambito tan diverso, siempre
y cuando se haya eliminado en el mismo toda sombra de imposicion,
enriquece en todos los sentidos a sus habitantes, aparte de satisfacer el
sentimiento de pertenencia de cuantos se identifican con €l.

Pero, dicho esto, es obligado tener en cuenta que la discusion sobre
el valor del federalismo multinacional estd ya condicionada en buena
medida a la evolucion futura de la Unidn Europea. Ya hoy dia, de hecho,
algunos argumentos ampliamente manejados antafio para legitimar o
deslegitimar a los estados, como la busqueda de seguridad o el atracti-
vo de un mayor poder econdomico, se estan desplazando hacia la UE, en
su actual realidad, y ésta los ofrece con mayor amplitud (Kymlicka
1996).

En cuanto a la viabilidad del federalismo multinacional, es ya casi
un lugar comun la prevencion acerca de que no asegura el éxito de la
empresa ni garantiza «de un modo definitivo» la satisfaccion de los
nacionalistas periféricos. Ha de asumirse que el mas racional y genero-
so de los proyectos federativos puede no satisfacer a quienes tienen un
sentimiento de identidad exclusiva y quieren mantenerla a toda costa.

Una de las claves principales de su viabilidad la expuso Rovira i Vir-
gili*, hace casi un siglo, cuando insisti6 en que el federalismo (multi-
nacional) esta en manos de los «otros»: las fuerzas espafolistas. Tal
dependencia de las fuerzas mayoritarias del sistema politico espafiol es
una sombra sobre la federacion multinacional. Otro tanto puede decirse
de la dificultad de construir una identidad comun, dado que exige un
impulso, una solidaridad, un convencimiento... (Kymlicka 1995, pags.

2 Jaume SOBREQUES I CALLICO (1988). En Federalismo y estado de las autono-

mias, pag. 40.
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259 y ss.) que no se ve hoy dia en las ¢élites politicas. Previamente ha de
construirse el sujeto y los motivos que animen ese impulso.

Solozabal comento6 hace tiempo, citando a T. M. Frank, que la via-
bilidad de una federacion multinacional requiere tres condiciones espe-
ciales: convencimiento de la federacion, lideres carismaticos y aconte-
cimientos que la impulsen *. Es evidente que las tres brillan por su
ausencia en el conjunto del &mbito politico espaiiol, incluido el vasco.
Asi las cosas, se antoja pertinente el pesimismo de Fossas (1999) sobre
la viabilidad del federalismo multinacional (en el ambito del estado espa-
fol), dados los tics y temores que despierta en los nacionalismos real-
mente existentes o la ausencia de una sociedad civil federal o de una cul-
tura federal en las élites politicas **. Pero tal vez no sea tan sombrio el
panorama en las élites culturales y economicas.

Nacionalismo vasco y federalismo

(Es compatible el nacionalismo vasco con el federalismo? Doctri-
nalmente, creo que no hay una incompatibilidad de fondo con las for-
mulas de tipo confederativo, mientras que si la hay, y muy radical, con
todas las demas formulas federativas. A mi juicio, esa incompatibilidad
se concentra en tres puntos de friccion principales: a) la definicion de
Espaiia, b) la definicion de nacion vasca y la valoracion del pluralismo
de la sociedad vasco-navarra, c) la concepcion de la autodeterminacion.
Los dos primeros afectan directamente al sujeto o sujetos de la federa-
cion. El ultimo, a la entrafia misma del federalismo multinacional.

3.1.  La definicion de Espana

Hoy dia el nacionalismo vasco** no acepta el concepto primario de
nacion espaiola y de pueblo espaiol, concepto que esta en la Constitu-

3 Juan José SOLOZABAL (1979): «Nacionalismo y federalismo en sociedades con

divisiones étnicas: los casos de Canada y Suiza». Recopilado en la obra del mismo autor,
Las bases constitucionales del estado autondmico. Madrid: Mc Graw Hill, 1998.

** Enric FOSSAS (1999): «Simetria y plurinacionalidad en el estado autonémico».
En Asimetria federal y estado plurinacional. Editorial Trotta, pag. 292.

% Uso esta expresion cuando entiendo que todas sus distintas ramas y familias coin-
ciden en algo.
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cién y que, muy probablemente, es compartido con mas o menos entu-
siasmo por la mayoria de la poblacion del estado espafiol. Tampoco acep-
ta siquiera el concepto de «Espafia, naciéon de naciones», ni aun en la
mas ambigua de sus acepciones (en el sentido de una nacion politica que
alberga a varias naciones culturales). Al nacionalismo vasco no le van
las distinciones sutiles sobre el sentido primario o secundario del tér-
mino naciones del que suele hablar, entre otros, Requejo (1999), sino
que se atiene a la vieja distincidn entre naciones y estados, que asigna a
aquellas la pertenencia intrinseca al orden natural de las cosas (en ulti-
mo término guiado por la providencia divina) mientras que los estados
son construcciones meramente artificiales y arbitrarias. De modo que
todas las corrientes del nacionalismo vasco coinciden en la idea de que
Espafia no es una nacién (una comunidad natural), sino tan solo un esta-
do (y una comunidad artificial). Todas ellas coinciden asimismo, en la
idea de que Euskal Herria (o Catalufa y Galicia) si lo son, por el con-
trario, en la medida en que tienen todos los atributos de las comunida-
des naturales.

No obstante, esa definicion negativa de Espafia (que no es una
nacion) esta en flagrante contraposicion con la que reconoce y acepta
que Espafia sea una nacion, definicion que esta presente ademas en Sabi-
no Arana (De la Granja 2001)*°. Me refiero a la idea que ha venido sos-
teniendo el nacionalismo vasco a lo largo del siglo pasado de que Espa-
fia es la cuarta nacion de la peninsula ibérica (sin Portugal), esto es, la
resultante de la operacion de quitar a aquella los territorios de las nacio-
nalidades vasca, catalana y gallega. Esta concepcion aparece nitidamente
en los escritos de Manuel de Irujo (1945) sobre la comunidad ibérica de
naciones*’.

En mi opinion, ambas definiciones son francamente insatisfactorias.
Se sustentan en definiciones de época, decimondnicas, cuyas insufi-
ciencias (una concepcion objetivista, la arbitraria asignacion de un carac-
ter natural a las naciones y de un caracter artificial a los estados, un
exceso de primordialismo) ha enunciado con acierto y desde diferentes

36 José Luis DE LA GRANJA (2001): «La idea de Espaiia en el nacionalismo vasco.

En Antonio Morales Moya, coordinador. (2001): Nacionalismos e imagen de Espana.
Sociedad Estatal Espana Nuevo Milenio, pag., 39.

7" Este concepto de cuarta nacién también esta muy extendido en las corrientes de
izquierda mas abiertas al reconocimiento de los problemas nacionales en el estado espa-
fiol. A modo de ejemplo, su presencia en la obra del filésofo Manuel Sacristan, quien se
referia frecuentemente a ella como «la pequefia Espafay.
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perspectivas la revision critica de los nacionalismos llevada a cabo en
las Gltimas décadas. La idea de la «cuarta nacién» no se ajusta a la rea-
lidad, pues también esta presente en gran medida en las otras tres. Y otro
tanto puede decirse de la negacion de la nacidn espafiola.

Requejo (1999) ha sefialado que en Espaiia no existe ni una sola ni
17 naciones y que Espafia no es solo un estado sino que tiene también
un componente nacional. Pero afiado, por mi parte, que es menester tirar
algo mas de ese ultimo hilo si se quiere llegar a una definicion cabal de
Espafia. Creo que la definicion de Espaiia debe abarcar por lo menos tres
aspectos fundamentales: a) es un d&mbito territorial en el que se han desa-
rrollado lazos comunes de muy diversos tipo (familiares, lingiiisticos,
culturales, econémico-sociales, politicos, de costumbres y tradiciones,
etc.) que han operado en el largo tiempo; b) es una comunidad politica,
producto de esa experiencia historica comun de larga duracion y de un
fenémeno de integracion de tipo nacional; ¢) es un sentido de pertenen-
cia nacional, un sentimiento afectivo de identificacion nacional proba-
blemente mayoritaria fuera de Cataluia, el Pais Vasco y Galicia, pero
que también esta muy presente aunque con menor intensidad en el inte-
rior de estas otras naciones. De manera que en ese triple sentido, Espa-
fla y lo espafiol son un elemento consustancial de la propia definicion
de las nacionalidades histéricas **.

Se antoja un imposible que pueda cuajar un federalismo multina-
cional en el estado espaiiol si el nacionalismo vasco no revisa y corrige
su definicion de Espafia. Pero lo mismo podriamos decir, cambiando el
sujeto de la frase, acerca de la definicion predominante de Espaia que
tienen la mayoria de los espafioles. También adolece de las mismas insu-
ficiencias tedricas y de similares desajustes respecto a la realidad.

3.2, La definicion de la pluralidad

La sociedad vasca, ademas de estar marcada por la diversidad habi-
tual en toda sociedad moderna abierta y compleja (una diversidad social,
politica ¢ ideologica, de religion y de moral, de cultura, de habitos y cos-
tumbres, etc.), lo esta también y en un grado muy notable por otra clase
de diversidad que afecta a sus cimientos nacionales, esto es a la lengua,

3 Por la misma razon se deberia afiadir, en rigor, que Francia y lo francés son otro

componente sustancial de la nacion vasca en su totalidad.
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cultura, procedencia, identidad colectiva y sentimientos nacionales. Pero
lo mas singular del caso vasco, y también del catalan, a este respecto, es
que esa clase de pluralidad se da en un grado muy superior a la media
conocida en paises occidentales similares al nuestro, como Escocia, Que-
bec o Flandes o Valonia.

La particularidad del pluralismo vasco se manifiesta en estos tres
hechos: 1) que es ya una sociedad mayoritariamente mestiza, 2) que esta
escindida como ya se ha dicho en cuestiones basicas de su identidad
colectiva, y 3) que alberga un alineamiento politico-electoral muy con-
dicionado en el fondo, si bien de forma compleja, por los dos hechos ante-
riores. Todos los paises modernos tienen el pluralismo 1 y son mestizos
en mayor o menor grado. La mayoria de los estados del mundo, que son
plurinacionales de hecho, tienen un pluralismo 2 mas o menos acusado.
Mientras que en los estados verdaderamente nacionales como Portugal y
en naciones como Quebec, Escocia, Flandes, Valonia y Galicia, etc. el
pluralismo 1 es muy reducido; en todos esos casos, la homogeneidad de
la poblacion (de origen, lengua materna, tradicion cultural, etc.) es bas-
tante elevada, con porcentajes de la misma entre el 75% y el 90%.

En la Comunidad Auténoma Vasca, los pluralismos 1 y 2 son muy
relevantes y a consecuencia de ello hay un acentuado pluralismo 3 asi-
mismo *°. Pero tal vez lo mas peculiar de su pluralismo no son las dife-
rencias existentes que atafien a la identidad colectiva y a los sentimien-
tos y lealtades nacionales. Creo que su rasgo mas singular reside en que,
en dichas diferencias y a través de ellas, se manifiesta una quiebra social en
asuntos basicos para la cohesion de la comunidad politica que pretende
ser. Lo mas peculiar es, por tanto, el hecho de que, a resultas de su plu-
ralismo, se dé un patente conflicto interior en cuestiones basicas para la
convivencia comunitaria.

La definicion de la nacion vasca en la doctrina central nacionalis-
ta*” tiene una sustancia etnicista que le incapacita para satisfacer las

¥ El pluralismo 3, medido a través de los datos politico-electorales, se distribuye

de forma heterogénea en el conjunto del territorio vasco. En la CAPYV, su poblacion se
puede considerar dividida y polarizada en dos campos bastante similares, aunque ligera-
mente inclinada a favor de la identificacion con el nacionalismo vasco. Mientras que en
Navarra y en Iparralde (parte vasco-francesa) la diversidad es mucho mas asimétrica en
un sentido desfavorable a dicha identificacion.

“ Dicha doctrina central se puede resumir, a mi juicio, en estos postulados: A) E1
Pais Vasco, Euskadi, es una nacion diferente a la espafiola y a la francesa; su existencia se
remonta a tiempos inmemoriales. B) El territorio vasco comprende las siete regiones his-
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expresiones del pluralismo de la sociedad vasca que no sintonizan con
los postulados del nacionalismo vasco. En esto, también ocurre que la
incompatibilidad doctrinal entre ambos términos se plantea muy radi-
calmente mientras que, histéricamente, en la practica politica, esa radica-
lidad se diluye en continuas negociaciones y en muy diversos apafios o
acomodos.

La doctrina central nacionalista piensa la nacion vasca en los térmi-
nos univocos mazzinianos: un territorio, una lengua, un pueblo, una unica
idea nacional. Dicha de otra forma, no esta pensada para asumir la diver-
sidad profunda que caracteriza hoy dia a la sociedad vasca®'. Precisando
aln mas, la piensa asi a largo plazo, esto es, como resultado del éxito de
su oferta politica, tras un largo proceso de integracion y como fruto de su
capacidad de asimilacion al ideario abertzale. El conjunto del naciona-
lismo vasco rara vez se sale de tal modelo, si bien es patente asimismo
una preocupacion por suavizar o camuflar sus aristas mas antipaticas.

El problema estriba en que esa aspiracion asimiladora, aun cuando
se piense en términos de voluntariedad y de respeto de los procedi-
mientos democraticos del estado de derecho y de los derechos indivi-
duales, ya denota en si misma un juicio negativo de la diversidad y plu-
ralidad actual. A tenor de su doctrina, el nacionalismo vasco no puede
dejar de considerar la diversidad profunda existente como «una realidad
molestay, como «algo a superar o a hacer desaparecer». Lo cual no sélo
plantea un conflicto profundo de valores con quienes la consideran una
riqueza del conjunto de la sociedad, que se debe mantener aunque sea
una permanente fuente de conflictos. Ante todo y sobre todo es una
grave desconsideracion de quienes tienen un sentimiento nacional dis-
tinto al del nacionalismo-vasco.

téricas: Vizcaya, Guiptizcoa, Alava, las dos Navarras, Lapurdi y Zuberoa, cuya reunifica-
cion (Zazpiak bat!: Siete en uno) en una unica comunidad politica es un objetivo irrenun-
ciable. C) El euskera es la lengua del Pais Vasco y el signo singular de su identidad nacio-
nal y de su cultura; la euskaldunizacion del territorio vasco es una condicion necesaria
para que vuelva a ser la tierra del euskera: Euskal Herria. D) El Pais Vasco esta sometido
desde hace siglos a dos estados que impulsan su espafiolizacion y afrancesamiento. E)
Lograr la soberania es una aspiracion politica fundamental; sin ella no puede realizarse
plenamente la nacion vasca. F) La realizacion de la nacion vasca es una empresa colecti-
va que requiere la identificacion y la lealtad de todos los vascos.

41" Este juicio es extensible a cualquier nacionalismo decimonénico, lo mismo da,
a estos efectos, que sea un nacionalismo-estatal o que sea un nacionalismo «de un pueblo
sin estadox». La experiencia de todo el siglo XX, especialmente en Europa, ha sido conclu-
yente a ese respecto.
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Ya hace tiempo que el conflicto vasco no puede entenderse si se
ignora este nuevo aspecto del mismo: la demanda de reconocimiento y
respeto por parte de quienes se sienten menoscabados por el nacionalis-
mo vasco en su identidad personal y colectiva en el territorio en el que
éste es la fuerza hegemonica. Cosa que por cierto conecta con un cam-
bio de paradigma en todo el mundo occidental en lo que hace al trata-
miento de las identidades diferentes (Kymlicka 1996). Antes se acepta-
ba la perspectiva de la pérdida de la nacionalidad a cambio de otras
ventajas, como ya dijo Marx en su dia a proposito de la sociedad pro-
venzal. Entonces no habia otra opcion sino la eleccion entre la asimila-
cion o hacer las maletas y el éxodo. Ahora se trata de hacer compatibles
en una misma sociedad una pluralidad de bienes distintos (I. Berlin),
incluidos los diferentes bienes nacionales, aunque sean conflictivos entre
si. Asi lo exige una vision de la justicia y de /a vida buena indudable-
mente mas civilizada y satisfactoria.

Creo que la conviccion «revisionista» a este respecto, por parte de
los lideres del nacionalismo vasco, es una condicion necesaria para que
pueda cuajar en todo su mundo un sentimiento favorable al federalismo
multinacional. Pues tal vez la mayor ventaja de este sistema, como ya
he dicho antes, es su mayor capacidad de adecuacion a ese rasgo singu-
lar de la sociedad vasca que es su diversidad profunda.

3.3.  La autodeterminacion o el derecho de salida

Desde hace ya un tiempo, el derecho a la autodeterminacion es la
idea mas poderosa que tiene en sus manos el nacionalismo vasco.

Lo es asi por su versatilidad. Esto es, por su capacidad de expresar
a la vez: a) la meta final de su carrera, el mito de la plena libertad, por-
que un pueblo autodeterminado es un pueblo con soberania plena; b) la
meta proxima en la que lo ha invertido todo su capital en la tltima déca-
da: «pacificar y normalizar» la vida vasca, ya que cree que ETA aban-
donaria las armas si se le reconociera ese derecho; c¢) la manera o el
método para llegar a cualquier meta: mediante el ejercicio de la libertad
de decision democratica en el ambito vasco; d) el motor para movilizar
las fuerzas necesarias. En la vida politica vasca no hay ninguna otra idea
capaz de ofrecer prestaciones tan poderosas como estas «emes» asocia-
das a la autodeterminacion: mito, meta, método y motor movilizador.

Lo es también por su utilidad practica para la accion ideologica y
politica del nacionalismo vasco. Blandida como amenaza, es un instru-
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mento de presion en sus manos para intentar obtener otras mejoras de
muy diverso tipo en sus conflictivas relaciones con el poder central espa-
fiol. En momentos muy determinados, puede tener un alto valor politi-
co asimismo, bien sea como método de afirmacion y legitimacion o bien
como procedimiento de ratificacion.

Pero en cualquier caso conviene adelantar que para el nacionalismo
vasco la autodeterminacion no equivale a un referéndum sobre la per-
manencia o no en Espafia*’. Segiin el canon de la ortodoxia nacionalis-
ta, la autodeterminacion sélo tiene sentido para confirmar el triunfo de
las propias posiciones. De modo que si ha acudirse a alguna consulta,
sera para ganarla, no para ver cuantos estan a favor de una cosa y cuan-
tos a favor de otra. Mas que una consulta para dirimir una controversia
entre ir por una direccion o por otra, como a veces se piensa ingenua-
mente, seria un refrendo que mostrase su mayoria. Si por un error de
calculo se perdiera ese referéndum, tampoco pasaria nada trascendente;
no seria mas que un revés momentaneo, un mero atraso de su proyecto
hasta que madurase la siguiente ocasion para poder demostrar la mayoria.

De ahi que el sentido actual de la autodeterminacion para el nacio-
nalismo vasco, mas alla de su utilidad o funcion politica, haya que situar-
lo en su valor simbélico. Lo que le coloca en un terreno mucho mas
poderoso que el de la politica: el campo de los anhelos, deseos, senti-
mientos, horizontes... de un amplio movimiento social, el nacionalismo
vasco, y de su complejo imaginario ideoldgico-politico de afirmacién
de una nacionalidad-isla, de un pueblo en marcha por su supervivencia, de
una nacion heterodeterminada por Espafia y Francia, etc.

Pero este valor preferentemente simboélico implica también, por lo
mismo, una mayor versatilidad, indeterminacion y ambigiiedad que otras
formulas politicas. Lo cual le da al mismo tiempo una gran capacidad
de adaptacion y de flexibilidad en cualquiera de las direcciones, tanto
en las mas proclives a revisar y renovar el contrato estatal del Pais Vasco,
como en las que manifiestan una intrinseca desconfianza en toda for-
mula que no sea la separacion de Espana y Francia.

42 La generacion de la postguerra (los J. A. Aguirre, Manuel Irujo, etc.) planted la

autodeterminacién como referéndum sobre la vinculacion o no del Pais Vasco con Espa-
fla, en consonancia con la doctrina de la ONU en ese tiempo bajo una influencia acusa-
da de lo que podriamos llamar la version «leninista de la autodeterminacion, tras la cual
estan los votos mayoritarios de la alianza entre el bloque pro-soviético y el bloque ter-
cermundistay.

212



JAVIER VILLANUEVA

Desde el nacionalismo-vasco, el reconocimiento de la autodetermi-
nacion es la condiciéon minima para legitimar cualquier sistema politi-
co, y, por tanto, para legitimar también un sistema federal multinacio-
nal. Esa condicion se resume, de entrada, en dos cosas. Una, que se
reconozca la viabilidad legal de todos los proyectos politicos democra-
ticamente legitimados —aun los independentistas— y se les deje en
igualdad de oportunidades; todos han de ser posibles si cuentan con
mayorias suficientes. La otra, que esté regulado todo lo relativo a la
forma en que pueda ejercerse el derecho de secesion, desde como y
quién puede tomar la iniciativa de ese ejercicio o quién hace la pregun-
ta 0 qué mayorias se exige para sancionarla hasta como y quién ha de
consumar la separacion si logra cumplir todos los requisitos.

. Se le puede exigir al nacionalismo vasco que renuncie al postula-
do que mas y mejor le define hoy dia: a la posibilidad de que una amplia
mayoria de la poblacion vasca pueda refrendar un proyecto politico que
avale su insercion directa en Europa sin pasar por Espafia? Creo que no
hay ningun argumento politico-moral que pueda justificar tal exigencia.
Aunque si se le debe exigir naturalmente que todo el proceso autodeter-
minativo esté regulado mediante procedimientos democraticos previa-
mente acordados o que haya plenas garantias de la preservacion de todos
los derechos de las minorias disconformes con el proyecto mayoritario
o que la consumacion de la separacion sea tratada y negociada de modo
bilateral, ya que la ruptura del contrato estatal existente afecta a las dos
partes como ya sefial6 en su dia Pi i Margall ©.

Todo lo relativo a la autodeterminacion se ve de manera radical-
mente distinta, empero, si se contempla desde la diversidad profunda de
la sociedad vasca. Si se mira desde esa perspectiva, lo verdaderamente
relevante es la existencia de «otra parte» de la poblacion vasca, la otra
mitad de la sociedad, que niega que haya una imposicion exterior anti-
democratica o que el pueblo vasco esté heterodeterminado por otros.

Es mas, en esta «otra parte» de la poblacion vasca no se entiende
qué se reivindica con la autodeterminacion o el ambito vasco de deci-
sion. O bien se considera que «ya lo tenemos» en el estatuto de autono-
mia y que ya lo ejercemos continuamente y en muchas cosas verdade-
ramente importantes: educacion, sanidad, hacienda, policia, parlamento

# Los pactos federales, como cualquier contrato, tienen su base en la voluntad de

dos partes, segin Pi i Margall, y «no se disuelven ni se rescinden por la de uno de los con-
tratantes» sino que requieren el mutuo disentimiento. Las nacionalidades, pag. 261.
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y gobierno vasco... O bien se entiende que no es una demanda de la
mayoria, el caso de Navarra, donde, ademas de ejercerlo también en
cosas similares, esta reconocido incluso para poder decidir su integra-
cion en unas instituciones comunes a las de la CAPV. O bien predomi-
na en ella un sentimiento de pertenencia a Espafia y se esta de acuerdo
en compartir con otros pueblos y otras gentes —a las que se siente vin-
culada por multiples lazos de todo tipo— ese ambito comiin mas amplio
de convivencia y de solidaridad y de decision que es Espaiia.

A tenor de este hecho la conclusion es clara y terminante: la auto-
determinacion no es un valor compartido por la sociedad vasca. Para
unos es un bien y para otros no lo es. Mas aun, en esa «otra parte» la
autodeterminacion propugnada por el nacionalismo vasco se ve como
amenaza y genera un mundo de miedos y temores incontrolados.

Aqui tiene el nacionalismo vasco un problema ineludible. Que
hasta ahora no ha sido capaz de digerir, seguramente porque choca de
raiz con el nticleo més intimo de la doctrina central nacionalista. Esta,
desde su concepto de nacidon vasca univoca y uniforme, no puede admi-
tir tamafa disidencia. De ahi que tienda a negarla o que la interprete
como una alienacion, esto es, como una mera contaminacion de parte
de la poblacion vasca por un agente exterior, el espafiolismo, como un
fenémeno pasajero que se puede rectificar a base de un proceso de
«concienciacion nacional correcta». Pero esta forma de abordar el pro-
blema, aparte de apoyarse en un concepto tan endeble como la aliena-
cion nacional, es ademas muy insatisfactoria, en tanto en que implica
que una de las partes aspira a imponer su punto de vista sobre la auto-
determinacion a la otra parte. Parece mas adecuado al signo de los
tiempos otro paradigma, a saber, que lo que es un bien de una parte
solo puede ser un bien comiin si la otra parte lo acepta como un bien
también suyo, libremente, por su propio interés y conviccion, a través
de un didlogo y de una negociacion en la que muy probablemente haya
un intercambio cruzado de bienes, que son particulares o de parte,
amén de conflictivos entre si. A través de un do ut des, un te doy para
que me des, dicho de otra forma.

De otro lado, este problema inferno a la sociedad vasca derivado de
su diversidad profunda no se puede ni se debe confundir con el aspecto
externo de la autodeterminacion: el relativo a la disconformidad con la
estancia y permanencia del Pais Vasco en el seno del estado. Pero es
obvio que se condicionan poderosamente entre si. Hasta el punto de que
es dificil pensar siquiera la posibilidad misma de desencadenar un pro-
ceso de autodeterminacion externa si antes, y previamente, no hemos
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arreglado los vascos de alguna forma minimamente satisfactoria esa divi-
sidn interna que afecta a cosas basicas para toda comunidad politica,
como qué pais queremos, cual es su territorio, y su identidad colectiva,
qué relaciones establecen entre si sus diversos territorios, qué relacion
deseamos mantener con los estados espaiol y francés, etc.

Una federacion multinacional no deberia cerrar el paso a los pro-
yectos politicos mas «soberanistas» o independentistas; no deberia negar-
les la minima viabilidad legal que ha de tener todo proyecto politico legi-
timado democratica y mayoritariamente en las urnas. Una acciéon
federal-estatal que impidiera un proceso autodeterminativo vasco soste-
nido por una mayoria de la poblacion, no solo iria en contra de la regla
democratica si de verdad hubiere un proceso autodeterminativo vasco
que contase con el apoyo de una mayoria, sino que pondria en peligro la
calidad de la propia democracia espafiola y la someteria a ésta a una muy
grave degeneracion.

Una federacion multinacional que pretenda satisfacer al nacionalis-
mo vasco debe admitir, por consiguiente, la incertidumbre de un futuro
abierto a la posibilidad de una separacion. Si ésta posibilidad no se reco-
nociera no habria manera de paliar el temor a quedarse sin garantias, ata-
dos y supeditados a una mayoria electoral «ajena», por parte de los
nacionalismos que se saben minoritarios en la federacion.

Ahora restaria por saber si la federacion multinacional puede
encajar esa falta de certezas sobre su futuro, dada la consustancial
ambigiiedad de un partenaire que esta en ella porque no tiene el apoyo
necesario para «salirse». Este problema, asi planteado, de forma pura
y dura, parece irresoluble, permanentemente abocado a la descon-
fianza reciproca, al desencuentro, a la inestabilidad, al conflicto inso-
portable...

No obstante, cabe pensar que en la practica se muestre de forma mas
matizada y compleja, aunque sé6lo sea porque cada parte se vea forzada
a reconocer sus propias limitaciones, que son abundantes y muy pro-
fundas. Es decir, que unos sean mas conscientes de que la identidad espa-
nola no puede ser incluyente de quienes se sienten de una nacién distin-
ta y no aceptan una identidad dual; y que otros sean mas conscientes de
que la identidad vasca no puede ser excluyente de los ciudadanos y ciu-
dadanas vascas que no se sienten ni quieren sentirse inicamente vascos
sino que se sienten a la vez vasco-espanoles. Si llega ese momento y hay
unos lideres carismaticos por ambas partes que asi lo reconocen y que
saben trasmitirlo a la sociedad, al menos se podra discutir las ventajas
que reportaria a todas las partes una federacion multinacional.
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En cualquier caso, parece evidente que la posibilidad misma de la
federacion multinacional en el &mbito del actual estado espanol es inse-
parable de una reconversion de los nacionalismos, del central-espafiol y
de los periféricos.

Por parte del nacionalismo vasco requiere: la decision de ponerse a
cimentar un suelo comun para toda la poblacion habida cuenta la diver-
sidad profunda de la sociedad vasca, una vuelta al reconocimiento del
hecho espaiiol asi como a la perspectiva (fuerista) del pacto y a la volun-
tad de compartir un proyecto comun, la opcion de fijar un umbral de
satisfaccion «razonable» de sus demandas... Si se empena, por el con-
trario, en deslegitimar cualquier salida por su cardcter de «espafiola»,
independientemente de su alcance y contenidos, la federacion multina-
cional no tendra nada que hacer. Y no es un consuelo, tener la razona-
ble presuncion de que el nacionalismo-vasco, en ese caso, tampoco podra
nada mas que cultivar el propio huerto que ahora administra.

Desde la otra parte, el esfuerzo revisionista tal vez haya de ser aun
mayor, ya que debe corregir unas inercias antiguas y poderosamente
incrustadas en la sociedad. No ha de olvidarse que el espafiolismo cas-
tizo se ha caracterizado hasta la fecha por su rigidez y por su incapaci-
dad de integrar otras identidades y otros sentimientos distintos de per-
tenencia. Pero como no es éste el momento de entrar en ello, me limito
a sefalar ahora que, entre sus muchas materias de rectificacion, se
encuentra la de desdramatizar la secesion y el «soberanismo» ante el
profundo cambio que en esas cuestiones supone ya el estado actual del
proceso de integracion europea. Todo lo que se haga por rebajar y desac-
tivar el dramatismo que acompafia a ambas propuestas sera oportuno y
necesario. E incluso hasta podria adelantar el final de ETA.
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Federalismo territorial, soberania cultural
e integracion europea

Por
Luis Sanzo Gonzalez

Introduccion: la crisis de los Estados plurinacionales en Europa

Uno de los principales rasgos de la construccion estatal en Europa
ha sido la consolidacion de estructuras politicas fundamentadas en los
principios de unidad y homogeneidad nacional.

La aplicacion del principio de las nacionalidades, interpretado en
términos de coincidencia entre etnia o cultura y territorio, orienta las
propuestas del Presidente Wilson que culminan en el Tratado de Versa-
lles. La reconstruccion de Europa tras la Primera Guerra Mundial se ins-
pira asi en la idea de unidad entre territorio, nacién —en el sentido étni-
co y cultural— y Estado.

El genocidio del pueblo judio y las acciones de transferencia de
poblacién que acompaiian el final de la Segunda Guerra Mundial ' pro-
fundizan en la parte occidental de Europa en este dramatico proceso de
unificacion entre territorio y nacion, dejando sin embargo todavia nume-
rosos conflictos nacionales pendientes en la Europa del Este. La disolu-
cion a finales del siglo XX de algunos Estados ex-comunistas —como la
URSS, la RFS de Yugoslavia o Checoslovaquia— abre un nuevo cauce

' El caso mas llamativo, aunque no tnico, es la deportacion hacia Alemania de per-

sonas de origen aleman residentes en paises fronterizos, circunstancia que convierte la
Alemania de posguerra en un auténtico pais de refugiados. El maximo exponente de este
exilio masivo, generalizado e indiscriminado, es la pérdida de ciudadania y la expulsion
forzosa de entre 2 y 3 millones de habitantes de la region de los Sudetes de la antigua Che-
coslovaquia. A diferencia de la politica occidental actual en la ex-Yugoslavia, es impor-
tante recordar que esta politica de deportacion fue aprobada y liderada por las grandes
potencias vencedoras (articulo XIII del acuerdo de Potsdam. 2 de agosto de 1945).
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a la tendencia secular europea a la creacion de estructuras estatales de
base nacional, reflejando de paso los limites de la solucion wilsoniana.
En este sentido, muchos de los Estados afectados por los recientes pro-
cesos de disolucion? tienen su origen en el periodo inmediatamente pos-
terior al final de la Primera Guerra Mundial.

La consolidacion de los nuevos Estados nacionales se asocia habi-
tualmente, por otra parte, a politicas de homogeneizacion cultural, en
especial en materia lingiiistica, acordes con un modelo relativamente
rigido de nacionalismo estatal. La progresiva universalizacion del siste-
ma educativo contribuye poderosamente a la transmision de la ideolo-
gia estatal nacionalista, en el que el principio de unidad nacional resul-
ta fundamental.

Aunque el modelo de Estado-nacion no ha sido enteramente conso-
lidado?, puede afirmarse que la principal y triste herencia que, en esta
materia, deja el siglo XX es la constatacion del fracaso historico de los
modelos politicos pluriculturales y plurinacionales en Europa. Los pro-
blemas de limpieza étnica que han acompaiado la desintegracion de
Yugoslavia * no son sino la tltima expresion del tragico destino de estos
«bienintencionados» modelos politicos. De hecho, podemos preguntar-
nos si Suiza no acabara convirtiéndose en el tltimo bastion del federa-
lismo pluricultural en Europa.

La progresiva conformacion, iniciada con la aprobacion de la Carta
de Naciones Unidas, del nuevo concepto de autodeterminacion territorial
—el pueblo étnico deja paso al pueblo territorial en la nueva concep-

2 La creacién de Yugoslavia —bajo la forma de «Reino Unido de los Serbios, Cro-

atas y Eslovenos»— y la de Checoslovaquia es resultado de los acuerdos de Versalles.

°  Entre las cuestiones pendientes debe destacarse, en particular, el de las minorias
hingaras que quedaron situadas fuera de las nuevas fronteras de Hungria una vez disuel-
to el Imperio Austro-Htngaro. Esta realidad ha dado lugar a una controvertida politica de
apoyo a los hungaros residentes en paises fronterizos por parte del Estado magiar (Acta
LXII, de 2001, relativa a los hungaros residentes en paises vecinos). A la cuestion hunga-
ra habria que afiadir, de no aparecer algin foco nuevo de conflicto, el problema de la pobla-
cién romani en Europa del Este y la marginacion de las minorias rusas en paises como
Estonia y Letonia.

4 Segun el informe Global Appeal 2002 del Alto Comisionado de las Naciones Uni-
das para los Refugiados, en enero de 2002 la poblacion desplazada o retornada en la ex-
Yugoslavia ascendia a alrededor de 1.050.000 personas, un 80,5% de la misma originaria
de Bosnia (principalmente musulmanes y serbios). A ella se unian mas de 800.000 refu-
giados, ubicados en un 76,5% de los casos en Serbia (procedentes mayoritariamente de
Croacia y Kosovo).
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cién— choca aparentemente de forma radical con esta tendencia a la uni-
ficacion entre Estado y nacion. Este planteamiento no obstante no es sino
una racionalizacion a posteriori, de caracter liberal-ciudadano, del pro-
ceso previo de consolidacion del Estado-nacion en el mundo occidental,
basado en una 6ptica esencialmente étnica y nacionalista’. En este sen-
tido, su funcidon mas directa consiste en sancionar el control de los Esta-
dos-nacion consolidados historicamente sobre su territorio metropolita-
no, limitando la ONU el derecho de autodeterminacion, en su dimension
de secesidn/independencia, a las colonias extra-territoriales.

La nueva aproximacion tiene, no obstante, una virtud esencial y es
que, a través de ella, el derecho internacional pone en lo fundamental
punto final al conflicto de las naciones por el territorio, garantizando la
integridad territorial de los Estados no coloniales y defendiendo un con-
cepto de unidad nacional de base territorial y ciudadana. Su principal
defecto, en cambio, es que las minorias nacionales quedan asimiladas
en derechos y deberes, de acuerdo con el principio de igualdad ciuda-
dana, a la mayoria nacional dominante ®. Una de las principales caracte-
risticas del nuevo modelo internacional se asocia precisamente a la eli-
minacion de cualquier dimension colectiva en el tratamiento de los
derechos de las minorias nacionales .

> De hecho, el modelo no se impone en aquellos casos en los que las potencias occi-

dentales consideran necesario hacer prevalecer el criterio étnico. Asi ocurre con la impo-
sicion por la ONU de la particion de Palestina para posibilitar la creacion de un nuevo
Estado judio. Mas recientemente, Kofi Annan ha planteado igualmente la posible parti-
cion del territorio del Sahara Occidental para resolver el conflicto entre el Frente Polisa-
rio y Marruecos.

Esta posicion contrasta con la inflexibilidad «territorialista» mantenida por la anti-
gua Comunidad Europea en el proceso de desintegracion de la RFS de Yugoslavia.
Siguiendo las opiniones de la Comision Badinter, la comunidad internacional impuso en
este caso el principio de integridad territorial de cada Republica federada yugoslava, al
margen del deseo de los distintos pueblos residentes en el territorio, dando asi origen a los
sucesivos conflictos de Croacia, Bosnia, Kosovo y Macedonia.

%  Este es el origen del discurso que, en nombre de la igualdad de todos los ciuda-
danos, legitima la implantacion de un tinico discurso cultural y lingiiistico, bajo el pretexto
de que su acceso compartido por todos es premisa fundamental de una participacion igua-
litaria en la vida politica, econoémica y social.

Conviene recalcar el tratamiento estrictamente individualista de los derechos de
las minorias previsto en el articulo 27 del Pacto Internacional de Derechos Civiles y Poli-
ticos de 1966: «En los Estados en que existan minorias étnicas, religiosas o lingiiisticas,
no se negard a las personas que pertenezcan a dichas minorias el derecho que les corres-
ponde, en comun con los demas miembros de su grupo, a tener su propia vida cultural, a
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Sin embargo, eliminado el peligro que para el Estado representaban
algunas minorias, este planteamiento, en un contexto de suficiente uni-
ficacion politica y cultural, ha sido el que ha permitido avanzar en un
planteamiento nacionalista mas liberal, conformandose cada vez mas el
nacionalismo moderno en términos de nacionalismo ciudadano, abierto
a toda la poblacion, sin distinciones de origen, lengua, raza o religion®,

A la hora de abordar la situacion espafiola, resulta necesario tener
en cuenta las consideraciones anteriores y tomar conciencia de que nos
encontramos ante uno de los ultimos ejemplos vivos, a pesar de sus limi-
taciones, de una estructura politica pluricultural y plurinacional, en el
sentido mas profundo del término ’.

El problema que se plantea en esta comunicacion es el del futuro de
esta experiencia. Este futuro puede pasar por un relanzamiento de los
fenomenos de unificacion cultural y nacional; puede pasar también por
un proceso de desintegracion similar al de otras estructuras estatales plu-
rinacionales. La comunicacion pretende incidir sin embargo, desde la
problematica especifica de Euskadi, en las condiciones en las que podria

profesar y practicar su propia religion y a emplear su propio idiomay». Aunque del articu-
lo se desprende la existencia de minorias, éstas no tienen como tales derechos propios,
quedando éstos exclusivamente atribuidos a las personas individuales que componen estas
minorias.

§  Esta liberalizacion del nacionalismo se ha traducido en la aprobacién por el Con-
sejo de Europa, el 1 de febrero de 1995, del «Convenio-Marco para la Proteccion de las
Minorias Nacionales» (Tratado n.° 157). Hay que precisar, no obstante, que muchos pai-
ses de la Union Europea que han ratificado el Tratado aplican de forma muy restrictiva el
concepto de minoria nacional. Asi, en algunos casos se aplica en exclusiva a algunas mino-
rias claramente especificadas (por ejemplo en Dinamarca o en Suecia) o a nacionales per-
tenecientes a minorias concretas (las definidas en la norma del Volksgruppengesetz en Aus-
tria o, en el caso de Alemania, en la propia Declaracion de ratificacion).

El concepto restringido de minoria, aplicado en exclusiva a ciudadanos del pais, ha
llevado a otros Estados, por ejemplo Luxemburgo, a sefialar que en su territorio no existe
ninguna minoria nacional, no considerandose como tales a las minorias compuestas por
no nacionales (como la colonia portuguesa residente en ese pais). Esta aproximacion tiene
importancia para entender el sentido del concepto de «ciudadania europeay realmente exis-
tente. Asi, si en toda la Union Europea un ciudadano de un Estado miembro puede verse
reconocido derechos politicos limitados (por ejemplo, el derecho a elegir a sus represen-
tantes municipales), carecera sin embargo de aquellos otros que le pudieran corresponder,
en el contexto del «Convenio-Marco», como miembro de una minoria nacional.

’  Esta caracterizacion plurinacional podria, no obstante, ser negada desde una lec-
tura constitucional rigida que no tuviera en cuenta el conjunto del bloque de constitucio-
nalidad y se limitara a la literalidad de articulos como el nimero 2 de la Constitucion.
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consolidarse una tercera via, mediante la consolidacion de un auténtico
modelo de Estado pluricultural y plurinacional, alternativo al modelo
tradicional de Estado nacional.

Las bases para una convivencia plurinacional en Espaiia

Una respuesta correcta pero insuficiente: federalismo
territorial y mestizaje cultural

En la tradicion politica de la izquierda espaiiola y vasca, la que ha
mostrado mayor preocupacion por la tercera via sefialada, los problemas
que plantean las realidades plurinacionales tienden a solucionarse recu-
rriendo a dos planteamientos complementarios: federalismo territorial
y mestizaje. Mediante el federalismo se trataria de organizar, por via de
pacto, la convivencia politica entre realidades territoriales diferenciadas,
con conciencia y dinamica politica propia; el mestizaje constituiria la
solucion a la creciente convivencia entre poblaciones de origen cultural
diferenciado, producto inevitable de las migraciones. De esta forma, la
pluralidad de intereses e identidades quedaria razonablemente organi-
zada.

Existen, sin duda, argumentos variados para sostener que este mode-
lo es garantia de éxito. El modelo autonémico espaiol que, en especial
en el caso vasco, tiene muchos rasgos del federal, asociado a una regu-
lacidn pactada de las contradicciones culturales internas, claramente
plasmada en el pacto educativo, ha tenido efectivamente resultados posi-
tivos. Y lo ha tenido por una razén fundamental. Atin habiendo pervivi-
do la violencia de ETA y el conflicto de identidades nacionales, nadie
podria razonablemente negar que a finales del Siglo XX todavia respon-
dia Euskadi al esquema de una sociedad internamente integrada, sin
grandes conflictos sociales como los que todavia abundan en Irlanda del
Norte o como los que caracterizaron a Bélgica antes de proceder por la
via de hecho a la separacion «culturaly.

Pero este modelo tiene sus limites. Su éxito depende de la voluntad
de convivencia y de la aceptacion de las premisas de la misma. El fede-
ralismo territorial s6lo resulta una solucion si el pacto en el que se basa
es solido y aceptado. Este es el problema con el que de antemano, sin
haberse siquiera desarrollado plenamente, choca en el caso vasco la pro-
puesta federalista. El federalismo, al igual que el actual sistema autono-
mico, se enfrenta en este sentido con la demanda de autodeterminacion
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compartida por los diferentes partidos nacionalistas. Para el nacionalis-
mo, incluso en su vertiente mas moderada, el pacto en el que se basa
todo federalismo, es todavia una cuestion pendiente para el pueblo vasco,
tal y como se encargarian de recordar, desde esta perspectiva, las dispo-
siciones adicionales de la Constitucion y del Estatuto de Gernika. Y no
hay federalismo sin pacto.

Pero, si el pacto es necesario, también lo es que éste responda a la
admision previa del caracter soberano de las partes participantes en
la discusion politica que le precede, partes que por tanto serian igualmen-
te soberanas para poder optar por cualquier otra solucion. De esta forma,
si se pretende ser coherente con el planteamiento de pacto federal, es
preciso respetar en Gltima instancia, si no el ambito vasco de decision,
porque pacto implica negociacion a varias bandas y ausencia de impo-
sicion unilateral, si cualquier resultado derivado del pacto, adaptando el
marco juridico a sus contenidos. Esta es precisamente la 1ogica discur-
siva de la Corte Suprema de Canada que permite concluir que del pacto
federal constitucional puede incluso concluirse la aceptacion por todas
las partes afectadas de la secesion de una parte del territorio '°.

En realidad, en territorios pluriculturales, cuando esta idea profun-
da de pacto y de aceptacion de sus consecuencias ha estado ausente, el
federalismo territorial no ha sido capaz de prevenir los conflictos entre
colectivos nacionales o la ruptura estatal. En estos casos, el federalismo
territorial no s6lo no se plantea como solucion sino que se convierte
incluso en el centro del problema como demuestran la actual experien-
cia de Quebec o la disolucion de la antigua Republica Federal Socialis-
ta de Yugoslavia.

En las circunstancias sefialadas, el modelo federal se presenta como
radicalmente opuesto a las demandas nacionalistas, en especial en el caso

1 Supreme Court of Canada. In the matter of section 53 of the Supreme Court Act,

R.S.C., 1985, C. S-26; and in the matter of a reference by the Governor in Council con-
cerning certain questions relating to the secession of Quebec from Canada, as set out in
order in Council P.C. 1996-1497, September 30, 1996. Opinion emitida el 20 de Agosto
de 1998.

La teoria de los derechos histdricos, tal y como se defiende desde el nacionalismo,
llega a las mismas conclusiones, legitimando cualquier modelo de relacion pactada con el
Estado. En efecto, aunque los derechos historicos no son en su esencia compatibles con la
secesion, si cabria tal solucion por via de pacto, como ha teorizado Miguel Herrero y
Rodriguez de Minon en Derechos Historicos y Constitucion. Grupo Santillana de Edicio-
nes, S.A., Madrid 1998.
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de una Federacion compuesta por territorios que no se asocian en todos
los casos a nacionalidades diferenciadas. Como evidencia el conflicto
politico planteado en Quebec, cuando una unidad politica quiere destacar
su propia existencia frente a la mayoria del resto de la Federacion, en tales
casos la realidad federal puede convertirse en un obstaculo en la buisque-
da de una solucion. No es la multilateralidad con otras partes de la fede-
racion lo que de hecho se pretende sino, mas bien, la bilateralidad entre la
parte federada que busca un reconocimiento especifico de su realidad —
con las correspondientes implicaciones en términos de ampliacion com-
petencial y autonomia de actuacion internacional— y el Estado .

Este, y no otro, es precisamente el modelo de relacién que desea el
nacionalismo vasco con Espafia, entendida como naciéon dominante.
Desde el planteamiento nacionalista de las cuatro nacionalidades —
vasca, gallega, catalana y espafiola— no es facil plantear, en efecto, una
salida federal ajustada a la historia espafiola que teorizaron federalistas
como Pi i Margall 2. Esta salida no seria probablemente, para los dife-
rentes nacionalismos, sino otra version mas del «café para todos». A lo
sumo, el federalismo tendria en tal caso sentido como la estacion térmi-
no previa a la independencia .

' Las limitaciones que impone la concepcion federal canadiense a Quebec quedan

resumidas en la argumentacion de uno de los principales politicos e idedlogos del nacio-
nalismo quebequés, Daniel Turp: «Le corps politique fédéral, tel qu’il est actuellement
comporte des empéchements structurels (la notion d’égalité des provinces, par exemple)
qui rendent impossible la réalisation des demandes passées et présentes de Québec en vue
d’obtenir des pouvoirs accrus dans les limites du systéme fédéral». (Daniel Turp. En la
serie Is constitutional renewal thinkable for Cadada ? Weatherhead Centre for Internatio-
nal Affairs. Harvard University, October 1999).

Sin embargo, como admite Turp, el federalismo como tal no constituye el auténtico
problema sino la aplicacion especifica que realiza Canada del principio federal, garanti-
zando en la practica un derecho de veto provincial a cualquier reforma constitucional. En
realidad, la idea federal no significa nada per se, hay que analizar cada modelo particular
de federalismo y, sobre todo, las posibilidades constitucionales que ofrece para ajustar el
modelo a las demandas planteadas por cada una de las partes de la Federacion.

12 Francisco PI Y MARGALL. Las nacionalidades. Libreria Bergua, Madrid, sin fecha
(£19367?).

3 Este seria precisamente el planteamiento del tinico nacionalismo que se muestra
politicamente abierto a un pacto federal, el de ERC. Como sefialaba recientemente su lider,
Carod-Rovira, en referencia a una posible salida federal en Espafa, «si una presencia plu-
ral en el Gobierno del Estado para hacer de verdad un cambio de régimen implica la pre-
sencia de partidos de las distintas izquierdas nacionales del Estado, nosotros no recha-
zamos esta posibilidad. Pero no hablamos de tener cargos en Madrid, sino de pluralizar
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Planteado de esta manera, el federalismo seria desde luego tutil
para el objetivo independentista. En este sentido, no hay duda de que
el sistema federal favorece la consolidacion de la tendencia a la auto-
nomizacidn nacional, tal y como ha sido estudiado en el caso de la
URSS o Yugoslavia. De una parte, porque garantiza que las ldgicas
nacionales predominen en el debate interno de las partes federadas,
fundamentandose la reproduccion del poder politico en la apelacion al
grupo étnico dominante; de otra, porque facilita el reconocimiento
internacional . En este sentido, no hay que olvidar que el modelo
federal, en el caso de estructuras previamente unitarias, aparece sobre
todo como la culminacion logica del reconocimiento interno de la exis-
tencia de una estructura politica territorial autébnoma y de su sobera-
nia original. Si una parte de un Estado tiene necesidad de reconoci-
miento y participacion internacional, este paso podria por tanto resultar
fundamental.

Pero este planteamiento carece de sentido en el caso espafiol. La
experiencia yugoslava, por ejemplo, constituye una clara manifestacion
de la falta de l6gica de un modelo federal entendido como «equilibrio de
poderesy, realidad previa a la independencia o soluciéon de compromiso
impuesta por la consideracion de realidades geopoliticas superiores,
como sucede actualmente en el caso belga por la dificultad que plantea,
de cara a la independencia, la multiculturalidad de la region de Bruse-
las y su condicidn de capital de la Unién Europea.

Es discutible ademas que, planteado en este sentido, el federalismo
aporte demasiado respecto a la realidad actual del sistema autonémico,
en especial en territorios con alto nivel de competencias y con una exis-
tencia histdrica reconocida, como sucede en el caso vasco. De hecho, las
Comunidades Autéonomas tienen una existencia propia y son agentes poli-

el Estado espariol en una fase que para otros seria definitiva y para nosotros solo de tran-
siciony. El Pais. 14/4/2002. Entrevista a Josep Lluis Carod Rovira - Secretario General
de Esquerra Republicana de Catalunya.

' Aunque la base del acceso a la independencia no esté en la existencia o no de
una realidad federal previa, la doctrina ha distinguido entre Federacion y regién o comu-
nidad auténoma a la hora del reconocimiento de una nueva estatalidad. Es significati-
vo, en este contexto, el diferente tratamiento dado por la comunidad internacional a las
ex-republicas soviéticas y yugoslavas respecto a sus regiones auténomas (Chechenia,
Kosovo). Apelando al principio de «uti possidetis», la Comision Badinter negé a estas
ultimas la posibilidad de la independencia, incluso en un proceso de disolucion del
Estado previo.
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ticos reconocidos en la Constitucion Espafiola, legitimados para iniciar
un proceso de reforma constitucional '°. Cierto es que existe una dife-
rencia respecto al modelo de reconocimiento internacional que supone la
Federacion pero precisamente ahi radica el dilema: si el reconocimiento
de la soberania de las partes es un paso para garantizar su deseo de acuer-
do, el modelo federal ira adelante porque culminaria la unidad espafiola,
constituyendo la Federacion el resultado de la autodeterminacion de sus
partes; de lo contrario, no seria sino el paso previo a la autodetermina-
cion entendida en tanto que independencia, paso que careceria de utili-
dad para el resto de entidades federadas y para el propio Estado. La dis-
cusion, por tanto, no se centra realmente en resolver la cuestion del
modelo de Estado sino en determinar si existe o no voluntad de consoli-
dar un Estado comun. Esta y no otra es la cuestion esencial a resolver.

En definitiva, el federalismo tiene sentido como modelo de organi-
zacion deseado por las partes pero no como una férmula que no sea sino
el paso previo a la independencia, en cuyo caso realmente poco sera lo
que pueda aportar respecto al actual modelo autondmico. El esfuerzo
federal, entendido en términos de ajuste organizativo de las distintas
estructuras politicas constitucionales o incluso en términos de aplica-
cion de la idea de subsidiariedad, en la linea de la Administracion Gnica
promovida desde Galicia o Catalufia, merece ser desarrollado si existe
una voluntad general en todas las partes de construir un modelo de esas
caracteristicas, pero no tendria fundamento racional, desde una pers-
pectiva general, si este planteamiento unicamente encontrara razon de
ser como un nuevo escalon en un proceso de creacion de una nueva y
diferenciada estructura estatal.

!> Es precisamente en la legitimidad democrética de Quebec para iniciar una refor-

ma constitucional en la que encuentra, en realidad, fundamento la Corte Suprema de Cana-
da para defender la posibilidad de la secesion negociada. El Fiscal General de Canada lo
recuerda de esta manera: «...il est primordial de se rappeler que la Cour a précisé que le
principe démocratique qui légitimerait I’option souverainiste est un principe inhérent a la
Constitution du Canada. L obligation de négocier est un devoir constitutionnel, qui décou-
le, d’une part, du principe constitutionnel de la démocratie et, d’autre part, du droit et de
la responsabilité des représentants ¢lus démocratiquement d’entamer des modifications
constitutionnelles...» (Warren J. Newman. Le Renvoi relatif a la Sécession du Québec, la
primauté du droit et la position du Procureur général du Canada. Canada Watch. Sep-
tember-October 1999, Volume 7, Number 4-59.

En lo relativo a Espana, la capacidad de las Comunidades Autonomas para tomar la
iniciativa en un proceso de reforma constitucional, a través de sus Asambleas, esta clara-
mente recogida en la Constitucion espaiiola (articulos 166 y 87.2).
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De considerarse la propuesta federalista una alternativa real por el
conjunto de las nacionalidades de Espaiia, se plantearia la via para su
desarrollo. En tal caso, mas que proceder a una revision del modelo de
distribucion competencial entre Estado y Comunidades Autonomas, seria
probablemente mas util utilizar las potencialidades que ofrece la Cons-
titucion como via para la definicion del modelo especifico de relacion
con el Estado deseado por las partes, fundamentado en la negociacion
entre cada una de ellas y el Estado '°. Este planteamiento, que para su
desarrollo no requeriria en realidad ningtin tipo de reforma constitucio-
nal, permitiria abrir las puertas a un sistema de federalismo asimétrico
—basado en un régimen autonémico general, complementado por acuer-
dos bilaterales especificos entre el Estado y las Comunidades Autono-
mas que optaran por esta formula—, que es realmente el que pudiera lle-
gar a tener en Espafa algtn tipo de funcionalidad. En las demas
autonomias, el avance federalizante podria desarrollarse de acuerdo con
el modelo general, facilitandose en su caso la eliminacion de la prohi-
bicion constitucional de federacion entre Comunidades Auténomas e
incluso la posible extension del modelo de negociacion con el Estado
planteado con anterioridad.

De esta forma, podria llegarse a un modelo federal peculiar que, de
una parte se basaria en pactos bilaterales entre el Estado y los territorios
«nacionalmente» diferenciados —que, a su vez, internamente, pudieran
llegar a tener una organizacion interna federal, por ejemplo en el caso
de Euskadi y Navarra— y, de otra, en un desarrollo del régimen auto-
némico general que, por sus propias caracteristicas, pudiera ajustarse
igualmente a las demandas y necesidades del resto de Comunidades
Autonomas, entre ellas la de una posible federacion entre algunas de
éstas. Las Comunidades Autonomas o las Federaciones resultantes cons-
tituirian la base para la reestructuracion de los 6rganos generales de la
Federacion (Senado, organizacion de la justicia, etc.). Evidentemente,

' La propuesta de desarrollo de los derechos histéricos, planteada por Herrero de

Mifion se define en la direccion mencionada, aunque existen otras vias, tales como la que
he planteado en el libro EI Pueblo Vasco y la Autodeterminacion. Aplicada a una propuesta
federalizante, esta via implicaria una propuesta de reforma de la relacion entre Euska-
di/Navarra y el Estado iniciada desde los Parlamentos Autonéomicos y que, aprobada por
las Cortes Espaiiolas, seria ratificada por el pueblo territorial vasco. En la practica, la Cons-
titucion permite ir mas alla del modelo autondémico general, teniendo en cuenta la posibi-
lidad del Estado de delegar a las Comunidades Autéonomas competencias propias (articu-
lo 150.2).
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algunos ajustes constitucionales —como los relativos al Senado o la
supresion de la limitacion de federacion entre Comunidades Auténo-
mas— requeririan una reforma constitucional especifica, aunque de
caracter limitado.

La consolidacion de una alternativa federal en Espafia se enfrenta
sin embargo a un problema afiadido que no ha sido abordado por el fede-
ralismo clasico espaiol. En sus origenes, la propuesta federalista se desa-
rrolla en un momento en el que todavia territorio y poblacion tienden a
confundirse. El federalismo surge, en efecto, en un periodo historico en
el que aun no se han producido, al menos a escala de todas las naciones,
los grandes movimientos migratorios de finales del XIX y del siglo XX.
De ahi que todavia pueda asociarse, sin grandes distorsiones, territorio
y nacion. /Qué sucede, partiendo del planteamiento federal tradicional,
cuando en el territorio de la Federacion conviven distintos pueblos o
naciones, colectivos con identidades nacionales diferentes, que ademas
han dejado de estar homogéneamente distribuidos en el territorio?

La solucion que se ha dado en Espafia a este problema resulta cier-
tamente paraddjica puesto que ha consistido en una fusiéon del naciona-
lismo espaiiol de la Constitucion (el modelo cultural unitario de la Cons-
titucion Espafiola, fundamentado en la idea del espafiolismo cultural
comtin '7) con la aceptacion de la autonomizacién cultural en las Comu-
nidades Auténomas de base nacional diferenciada, cuya principal mani-
festacion se encuentra en los procesos de normalizacion lingiiistica apli-
cados en Cataluiia y Galicia que, en la practica, tienden a reducir el
castellano a una lengua minorizada en el &mbito publico.

El hecho de que el Gobierno del Estado y el de las dos Comunida-
des Auténomas mencionadas estén sustentados o apoyados por el mismo
partido puede resultar paraddjico pero, en realidad, no lo es. En este sen-
tido, la principal diferencia entre el planteamiento de los movimientos
nacionalistas y del Gobierno espafiol no radica tanto en la no aceptacion
del principio de la unidad entre cultura, pueblo y territorio, aplicado a
las cuatro nacionalidades teéricas —gallega, vasca, catalana y espafio-
la—, como en la radical negacidn de que esa realidad pueda poner en
peligro la unidad del Estado y, en sentido amplio, la «espafiolidad» del

7" Constituyen elementos esenciales de esta aproximacion esencialista la idea de

Espaifla como «patria comun e indivisible de todos los espaiioles» (articulo 2 de la Cons-
titucion) y el tratamiento del castellano o espafiol como lengua oficial del Estado, con obli-
gacion para todos los espaifioles de conocerla (articulo 3).
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propio Estado central. No debe por tanto sorprender comprobar que los
movimientos sociales o politicos mas marginalizados de Galicia y Cata-
lufia sean movimientos calificados como «espafiolistasy», en un sentido
sobre todo lingiiistico ¥, en un contexto de practica tedricamente «espa-
folizante» por parte del Estado.

La respuesta que se plantea a esta cuestion desde el moderno fede-
ralismo espaiiol o vasco no es muy diferente, aceptdndose como punto
de partida la unidad entre cultura, pueblo y territorio. En este caso, sin
embargo, la idea de mestizaje tiene mayor importancia, planteandose las
realidades nacionales como resultado de un mestizaje cultural del que
participan todas las culturas, minoritarias o no.

El principio del mestizaje es sin duda el que mejor se corresponde
al concepto moderno de «pueblo territorial», consolidado en la norma-
tiva internacional. Tiene la gran ventaja de no prejuzgar ninguna solu-
cion cultural para un pueblo determinado en un territorio determinado,
garantizando ademas a todos una identidad personal propia, aunque con
frecuencia reducida en exclusiva al ambito privado. El limite de este
planteamiento, no obstante, es que es incapaz de reconocer la existen-
cia de minorias nacionales con derecho a una vida autébnoma como
colectivo diferenciado y con derechos propios. Es incapaz, ademas, de
superar las contradicciones entre el principio del mestizaje y la reali-
dad del dominio, en cada territorio, de un determinado y concreto
modelo cultural.

De hecho, la paradoja de un planteamiento de este tipo es que no
resulta incompatible con ninguna posicion cultural, siempre que ésta sea
la que se imponga, razén por la que en Euskadi constituye de hecho un
patrimonio comun de todos los partidos, incluso de Batasuna. De hecho,
salvo excepciones, ninguin nacionalismo, ni de Estado, ni de una nacion
que aspira a tenerlo, reniega en ultima instancia del concepto de nacio-
nalismo «ciudadano», producto del mestizaje, siempre eso si que no
ponga en peligro la cultura dominante defendida por cada nacionalismo.

Sin embargo, el mestizaje depende de que ésta sea la opcion libre-
mente deseada por aquéllos que estan llamados a practicarlo y de que el
proceso se desarrolle en igualdad de condiciones, pudiendo dar lugar la

' Uno de los fenémenos mas llamativos, y poco conocido, del autonomismo espa-

ol es la consolidacion de movimientos sociales opuestos a las politicas autonémicas de
minoracion del castellano o espafiol, normalmente sin traduccion politica directa (entre
los que podriamos citar a AGLI, el Foro Babel, etc.).

232



LUIS SANZO GONZALEZ

convivencia de varios grupos nacionales tanto a la creacion de una nueva
forma de identidad nacional comun como a la participacion diferencia-
da en diferentes identidades complementarias o, como se ha acordado
en Bélgica, a una vida separada o yuxtapuesta de cada grupo nacional
dentro de un espacio politico territorial comtn. En definitiva, es preci-
so aceptar —a partir del principio de la autoidentificacion— que a nin-
guna persona puede obligarsele a participar de varias identidades o a fun-
dirse en una unica cultura, por encima de sus deseos personales.

Resulta por eso reduccionista insistir en el principio del mestizaje
en situaciones culturalmente desiguales, con expresiones culturales y
lingiiisticas minorizadas (como ocurre en el conjunto espafiol con el eus-
kera, el catalan o el gallego o, en Galicia o Catalufia, con el castellano).
Los limites del mestizaje resultan entonces nitidos: o la integracion —
por muy peculiar que ésta pueda llegar a ser— en la cultura dominante
o la marginacion/enfrentamiento politico e incluso social con dicha cul-
tura. Pero en tales casos no puede ya hablarse de auténtica integracion
sino de asimilacion, no habiendo por supuesto nada mas opuesto a la
idea de mestizaje que la de asimilacion.

Un elemento complementario necesario:
la autonomia o soberania cultural de los pueblos nacionales

El problema vasco —tanto si lo vemos desde una u otra de las par-
tes enfrentadas— parte, en buena medida, de no ser capaces de hacer
frente al problema que acabamos de plantear y de no renovar el mensa-
je federalista en su sentido mas profundo. Aunque por las circunstancias
de la época este aspecto no pudo ser desarrollado, uno de los elementos
claves del federalismo espaiiol, en la forma desarrollada por Pi i Mar-
gall, es la idea de que cada orden de intereses requiere de un marco de
autonomia propio "°. En sociedades plurinacionales como la espafiola o
la vasca eso significa establecer un complemento al federalismo territo-

19 Refiriéndose a los intereses humanos, PI I MARGALL, en su obra Las Nacionali-

dades seialaba que «[D]ebemos organizarlos todos y crear una representacion y un poder
para cada uno de sus grados, si deseamos que la humanidad llegue a ser algo real en el
mundo» (pag. 110). «La unidad ... esta en la existencia de unos mismos poderes para cada
orden de intereses, no en la absorcion de todos los intereses por un solo poder ... partien-
do de este principio, se puede sin violencia llegar a recoger en un haz la humanidad ente-
ra, ... partiendo de la contraria ... [N]o sera sélo el individuo el que reivindique eterna-
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rial, distinguiendo aquellas materias de orden territorial, propias del circu-
lo del conjunto de los ciudadanos, de aquéllas mas vinculadas al orden
cultural, exclusivas a las personas que participan de una cultura deter-
minada. La distincion y complementacion entre un federalismo territo-
rial y un federalismo cultural ha sido, precisamente, una de las vias que
han permitido a Bélgica superar, aunque no de forma totalmente ade-
cuada®, los conflictos culturales de la segunda mitad del siglo pasado.

En paises multiculturales, un modelo federalista que unicamente
tenga en cuenta la dimensidn territorial esta abocado al etno-federalis-
mo, es decir a un modelo en el que la distribucion del poder politico
territorial en cada una de las partes se fundamenta practicamente en
exclusiva en el dominio del grupo étnico mayoritario en cada uno de
ellos, al margen de cualquier planteamiento de consolidacion de una idea
de ciudadania comun y de la aceptacion del derecho de todas las nacio-
nalidades a una vida cultural y lingiiistica propia y autdnoma, suscepti-
ble de desarrollarse al margen de unos teoricos limites territoriales. La
rapida desintegracion de la Yugoslavia socialista y de la URSS no es
ajena a la consolidacion de este tipo de modelo etno-federal. De hecho,
la reciente aprobacion en Rusia de una ley para la autonomia cultural de
los grupos minoritarios persigue precisamente introducir contrapesos al
rigido e inadecuado planteamiento etno-federal soviético, garantizando
ciertos derechos a las minorias nacionales?'.

Si se analiza con detalle el origen de los conflictos existentes en Eus-
kadi, comprobamos en efecto que éstos no se relacionan solo con cues-
tiones ligadas a la capacidad de decidir el futuro del territorio; también
se relacionan con cuestiones ligadas al reconocimiento de la propia
nacionalidad y de la capacidad de los distintos pueblos presentes en el

mente su autonomia; reivindicaran la suya todos los grupos sociales y no faltara en tanto
que la alcancen ni causas de anarquia ni gérmenes de guerra» (pag. 112).

» El modelo belga resulta, en este sentido, caracteristico de la idea de multicultura-
lismo entendida en tanto que conformacion de sociedades paralelas. Tal y como es plante-
ado en el modelo belga de comunidades o en las propuestas quebequesas relativas a las
minorias, el modelo no ofrece, en este sentido, perspectiva alguna de solucion integradora.
Su principal caracteristica, en efecto, es la creacion de servicios paralelos en materias tales
como los medios de comunicacion, la educacion, la sanidad o los servicios sociales. Este
es igualmente la esencia de la propuesta de autonomia cultural aprobada en paises como
Estonia. Frente a este modelo, resulta necesario defender el principio del derecho a la con-
vivencia multicultural en un contexto de servicios publicos integrados y universalistas.

' Ley Federal sobre Autonomia Nacional Cultural, de 17 de Junio de 1996, N.° 74-FZ.
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territorio de mantener su propia identidad cultural, sin perder por ello su
derecho a la ciudadania. De ahi que una solucidn al problema vasco,
incluso desde una perspectiva de integracion y no de separacion, no
pueda pasar solo por un acuerdo relativo a distribucion de competencias
entre los distintos poderes territoriales. Una propuesta de solucién rea-
lista también debe suponer dar una respuesta a la necesidad de recono-
cimiento de cada nacionalidad y a la necesidad de garantizar formas
especificas de autonomia o soberania cultural que permitan actuar de
forma autonoma en el contexto estatal e internacional a cada grupo cul-
tural-nacional, de forma que pueda defender adecuadamente en dicho
entorno su lengua y su cultura. Al mismo tiempo, y por las mismas razo-
nes, también supone el respeto de los mismos derechos para las perso-
nas que pertenecen a otros pueblos «nacionales» y que son minoria den-
tro de cada territorio, lo que desde luego afecta a las personas que,
residiendo en Euskadi/Navarra, como en Catalufia o Galicia, tienen una
identidad «nacional» diferenciada*.

En definitiva, ademas del federalismo territorial, es necesario asu-
mir el principio complementario de la autonomia o soberania cultural de
las nacionalidades presentes en el territorio del Estado, traducido en una
gestion propia y diferenciada de sus asuntos culturales. Estas nacionali-
dades con conciencia propia deben ser juridicamente reconocidas; deben
igualmente poder concretar unas formas de organizacion politica propia
—de naturaleza estatal, en tanto que fragmento de Estado— y tener una
accion internacional auténoma, reconocida en Europa y en el mundo
(autonomia o soberania cultural como complemento del federalis-
mo territorial).

La base de la participacion en estas estructuras no es, sin embargo,
territorial sino estrictamente personal, implicando por tanto la acepta-
cion plena del principio de autoidentificacion. Es a la persona, al mar-
gen de su posicion en el territorio, a quién le corresponde definir su ads-
cripcidn nacional, la cual puede ser inica o multiple, o simplemente
inexistente. En este sentido, el concepto de nacionalidad aparece clara-
mente diferenciado del de ciudadania, realidad y derecho comun a todos
los residentes en el territorio, con independencia de su adscripcion nacio-

2 Como sefialaba PI T MARGALL, en su obra sobre Las Nacionalidades, «cada grupo

tiene igualmente determinados por su respectivo orden de intereses su libertad y su 6rbi-
ta. Luego cada uno es, dentro de esa Orbita, igualmente autonomo, sin que ninguno de los
otros reciba limites de su autonomiay.
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nal (distincion entre nacionalidad personal y ciudadania en el terri-
torio). De ahi que la participacion de esta idea de nacionalidad pudiera
ser propia tanto de los vascos de Euskadi como de los de Navarra o de
los residentes en cualquier parte del mundo. Al mismo tiempo, en tanto
que derecho personal reconocido a todos los residentes en el territorio,
deberia ser plenamente compatible con la ciudadania espafiola o la euro-
pea (idea de ciudadania universal en Espafia y Europa para el conjun-
to de la poblacién residente, con independencia de su nacionalidad).

Este planteamiento > tiene especial interés en el contexto de la inte-
gracion del pueblo vasco en el modelo politico europeo. En realidad, la
viabilidad de un modelo de autonomia/federalismo territorial, comple-
mentado con un sistema «nacional» de autonomia o soberania cultural,
es una alternativa cuya viabilidad dependera, en gran medida, de la capa-
cidad de articular dicho modelo en el marco del actual proceso de refor-
ma de la Unién Europea. Conviene por tanto analizar brevemente la
situacion de este proceso de reforma.

Las implicaciones del modelo en el
contexto de la «constitucionalizaciony de Europa

Mas alla de la retdrica al uso sobre Europa, resulta indiscutible que
los Tratados que delimitan la actuacion de la actual Union Europea
siguen siendo, en lo fundamental, instrumentos de cooperacion interna-

# Aunque esta cuestion desborda el marco de esta comunicacién, debe mencio-

narse que la consolidacion de un modelo como el que aqui se plantea, basado en gran medi-
da en la autonomia o soberania cultural de los pueblos nacionales, para ser politicamente
legitima debe enmarcarse en un sistema democratico ciudadano, lo que tiene dos impli-
caciones fundamentales. En primer lugar, toda la poblacion debe tener garantizados sus
derechos y libertades individuales basicas, sin que del ejercicio de su derecho a participar
0 no en organizaciones politicas nacionales pueda derivarse cualquier limitacion a estos
derechos individuales basicos. En segundo lugar, la existencia de un sistema de autono-
mia o soberania nacional no debe suponer, en ninglin caso, una diferencia de tratamiento
de las personas, en el ambito del derecho publico o privado, en funciéon de la adscripcion
nacional. De esta forma, el fundamento ultimo que permite legitimar este modelo es la
existencia de un sistema politico y judicial que garantice el acceso de la poblacion a los
derechos basicos y la igualdad juridica de toda la poblacion ante los mismos. (Ver a este
respecto la Sentencia del Tribunal Europeo de Derechos Humanos relativo al asunto Refah
Partisi contra Turquia, de 31 de julio de 2001, particularmente el parrafo 70 de los argu-
mentos del Tribunal).
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cional entre los Estados miembros. Al situarse en este marco de las rela-
ciones exteriores, tradicionalmente reservado competencialmente a los
Estados, éstos se han consolidado como los auténticos protagonistas de
la construccion europea. Sin embargo, en el momento actual de desa-
rrollo de 1a Unidn, este modelo de aproximacion plantea algunas impor-
tantes distorsiones que hacen necesario «constitucionalizar» la realidad
politica que representa la Union.

La primera distorsion hace referencia a la efectiva consolidacion de
una realidad politica supranacional, que afecta de forma creciente a la
vida cotidiana de las personas y que, por esa razon, requiere una clara
delimitacion de las competencias de las partes y una configuracion de
un modelo democratico de gestion y control de las mismas.

La segunda distorsion se asocia a la creciente incidencia de la accion
de la Unidén Europea en la organizacién interna de los Estados. La inter-
vencion de las instituciones europeas esta incidiendo de hecho, de forma
creciente, en las competencias de las entidades subestatales, condicio-
nando su margen de maniobra politica y financiera e incluso vulneran-
do algunos de sus derechos, sin que estas entidades participen en la ela-
boracién de las medidas, la toma de decisiones o el seguimiento de los
programas que les afectan. Esta circunstancia es tanto mas paradojica
que en muchas ocasiones la transposicion legislativa de las directivas
comunitarias les corresponde directa y exclusivamente a ellas.

Esta situacion plantea, ademas, problemas internos de importancia
en la relacion de las entidades subestatales con los Estados. Por la via de
la accion europea, en efecto, ha aumentado el intervencionismo estatal
en las competencias tanto regionales como locales, proceso que se inter-
preta —con argumentos de peso— como un intento de los Estados de
recuperar competencias atribuidas constitucionalmente a entidades
subestatales.

La consolidacion de un sistema de actuacidn politica que cambia,
en la practica y de forma significativa, el sistema de organizacion inter-
na de los Estados, y que afecta a los derechos individuales, exige por
tanto superar la fase del sistema de tratados internacionales para proce-
der a la constitucionalizacion efectiva de la actual Union de Estados.

Planteado de esta manera el problema, la cuestion fundamental no
se asocia tanto, sin embargo, a la necesidad de «constitucionalizary la
distribucion de competencias entre la Union Europea, los Estados miem-
bros o las Regiones sino, mas bien, a la necesidad de definir de manera
clara cuales van a ser las competencias de la Union, de forma que quede
correctamente precisado el ambito en el que ésta va a poder actuar y de
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qué manera. En este contexto, pareceria conveniente consolidar un
modelo en el que quedaran delimitados con precision dos aspectos con-
cretos: de una parte, el ambito en el que se establece para la Union Euro-
pea una capacidad de actuacion y, de otra, la naturaleza —estatal o no—
del ambito en la que se establece dicha capacidad de actuacion.

En cuanto a la capacidad de actuacion, dado que por medio del prin-
cipio de subsidiariedad, la ejecucion de los programas seguira normal-
mente correspondiendo a los Estados, de acuerdo con lo previsto en su
organizacidn interna, habria que distinguir entre capacidad de actuacion
legislativa y lo que podriamos definir como capacidad de fomento, es
decir aquel ambito de intervencion relacionado con programas sectoria-
les que puedan afectar a competencias que, en principio, corresponden
en exclusiva a los Estados y/o a las entidades subestatales.

En cuanto a la naturaleza del ambito de intervencion, convendria
diferenciar dos ambitos muy diferentes. El primero hace referencia a
aquellas competencias que, habitualmente, son consideradas de natura-
leza estatal y el segundo a aquellas que, de acuerdo con los sistemas
constitucionales realmente existentes, pueden ser consideradas regiona-
lizables, es decir sujetas a una atribucion competencial, legislativa o no,
a entidades subestatales —regionales, provinciales o locales.

En el caso de la dimension regionalizable, seria necesario limitar
la capacidad de intervencion de la Unidén Europea a acciones de fomen-
to y a la elaboracién de opiniones, recomendaciones o propuestas de
coordinacion abierta, sin atribuirle la posibilidad de establecer lineas
legislativas de intervencion. El ambito regional es precisamente aquel
en el que puede hacerse realidad la diversidad de los pueblos de Euro-
pa. Es, por tanto, fundamentalmente en el ambito de competencia de
los Estados en el que conviene proceder a una delegacion legislativa
hacia Europa.

Es importante destacar, no obstante, que el problema competencial
no se asocia en exclusiva a la distincidon entre competencias estatales y
regionales. También se relaciona con el problema fundamental del reco-
nocimiento en el marco europeo de las nacionalidades histdricas, enten-
didas como aquellas naciones vivas, asi percibidas por los pueblos res-
pectivos, pero que carecen de un Estado propio y diferenciado. Se
plantea asi la cuestion del reconocimiento politico, juridico y adminis-
trativo diferenciado de estas nacionalidades historicas, especialmente
en un contexto de ampliacion de la Unidén Europea a nuevos Estados
que, en la mayoria de los casos, carecen del peso politico, historico y
economico de estas nacionalidades. Si se quiere evitar que el reconoci-
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miento de esas nacionalidades pase en exclusiva por la reivindicacion
de su estatalidad, es preciso definir por tanto una férmula europea alter-
nativa que implique su reconocimiento efectivo, al mismo nivel que el
de los nuevos Estados que vayan a integrarse por medio de los proce-
sos de ampliacion.

Una solucion podria consistir en delimitar, ademas de competencias
de dimension estatal o regional, lo que podriamos definir como compe-
tencias «nacionalesy, atribuidas de hecho en muchos Estados multicul-
turales a las nacionalidades historicas. Frente a la dimension territorial
del ambito competencial estatal y regional, las competencias «naciona-
les» harian referencia a los aspectos culturales propios y exclusivos de
los grupos nacionales, afectando asi esencialmente a cuestiones como
la politica lingiiistica, la cultura, los medios de comunicacion, el depor-
te y, en buena medida, dejando al margen la problematica de la de con-
tenido obligatorio, por su dimension necesariamente de integracion de
culturas, la educacion .

El modelo de toma de decisiones en el marco de la Unidn deberia
ajustarse a los tres ambitos competenciales sefialados —estatal, nacio-
nal y regional—. En este sentido, y en primer lugar, si el Consejo debe
logicamente seguir asumiendo su liderazgo en materias relativas a las
competencias definidas como de d&mbito estatal, en las definidas como
regionalizables este liderazgo deberia corresponder a un érgano especi-
fico en el que cada Estado pueda verse representado por los actores poli-
ticos reales en la gestion de las competencias de referencia *’. Este orga-
no, un Comité de las Regiones ampliado y modificado, asumiria la plena
competencia en las materias regionalizables, controlaria la aplicacion
del principio de subsidiariedad en el nivel regional y local y tendria la
ultima palabra en todo lo relativo a posibles transferencias de compe-
tencias de contenido «regionalizable» a la Union.

2 Respecto a la cuestion especifica de la educacion, ver las criticas a la propuesta

de autonomia nacional-cultural del austro-marxismo formuladas por Lenin en V. I. Lenin
Cultural-National Autonomy. Za Pravda N.° 46, November 28, 1913. Tomado de V. I.
Lenin, Collected Works, 4th English Edition, Progress Publishers, Moscu, 1968. Vol. 19,
pag. 503-07.

»  Estos actores pueden ser, en algunas circunstancias, los propios Estados pero en
la mayoria de los casos seran regiones y entidades locales. Convendria, en cualquier caso,
garantizar aqui la representacion de todos los actores con competencias especificas y, espe-
cificamente, la participacion directa de todas las regiones con competencias legislativas
en las materias de referencia.
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En segundo lugar, en las actuaciones que afecten a politica lin-
giiistica, cultura y educacidn, asi como a otros aspectos competencia-
les de dimension no territorial, propias por tanto del ambito de la auto-
nomia o soberania cultural de los grupos nacionales, la participacion
en el Consejo deberia abrirse especificamente, ademas de a los repre-
sentantes de los Estados, a los de las nacionalidades historicas. En
estos casos, podria asi hablarse de un modelo de Consejo ampliado,
gozando los representantes de las nacionalidades historicas, en estos
ambitos competenciales, de los mismos derechos que los representan-
tes de los Estados.

De acuerdo con lo que hemos planteado, por tanto, la participacion
de las entidades no estatales con capacidad legislativa podria, de esta
forma, fundamentarse en un modelo como el siguiente:

a) En el caso de las competencias estatales generales, es decir
aquéllas de dimension territorial, su participacion podria plantearse a
través de la participacion en las delegaciones de cada Estado miembro
en el Consejo, de acuerdo con el actual articulo 203 del Tratado CE.

En este caso, para las entidades subestatales con competencia en
estas materias —por ejemplo, en materia fiscal—, la solucion radicaria
en facilitar, en el marco estatal, su intervencion en el estudio y toma de
acuerdos correspondientes al Estado miembro y en organizar la partici-
pacién en sus delegaciones estatales *.

b) Enel caso de las competencias ligadas a lengua, cultura y edu-
cacion, asi como en todas aquellas que afectaran directa y exclusiva-
mente a pueblos o comunidades «nacionales», al mecanismo anterior se
afiadiria el de participacion directa en el Consejo de las entidades subes-
tatales representativas de las nacionalidades histéricas existentes en cada
Estado?".

¢) Enel caso de las competencias regionalizables, la participacion
en Comité de las Regiones estaria siempre garantizado a cada entidad
subestatatal con capacidad legislativa.

% El mecanismo concreto podria traducirse en la creacion de érganos especificos

de colaboracion interinstitucional, en cuyo marco se fijaria la posicion comun por via de
pacto o, en su caso, por acuerdo cualificado, garantizandose en todo caso la participacion
en las delegaciones estatales. Este planteamiento recogeria la objetiva necesidad de mayor
integracion de las entidades subestatales en las instituciones generales del Estado, en espe-
cial de cara a la formacion de su linea politica en aspectos de concurrencia competencial.

*" Este aspecto es fundamental para evitar que el reconocimiento de las naciones
sin Estado quede diluido en el concepto mas amplio de region.
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Ademas de esta participacion de naturaleza politica, las entidades
subestatales con capacidad legislativa deberian ademas tener la capaci-
dad de recurrir ante el Tribunal Europeo de Justicia cuando su esfera de
competencia pudiera verse afectada por una decision, directiva o regla-
mento %,

Las entidades subestatales deberian, por otra parte, ser considera-
das como entidades asociadas a la Union Europea de cara a la aplicacion
de las politicas de ésta, permitiéndose asi relaciones directas en el ambi-
to de competencias concurrentes entre la Union Europea y las mencio-
nadas entidades, directamente o en colaboracion con las instituciones
estatales ?.

La posible funcionalidad de este modelo requeriria probablemente
ademas de una cierta «desestatalizacion» de los 6rganos de las institu-
ciones europeas (Comision, Parlamento, etc.), de forma que su funcio-
namiento resultara mas autonomo respecto al de los Estados.

Consideraciones finales

La plasmacion practica del modelo descrito requiere, ademas del
ajuste de la Constitucion a las reformas federalizantes necesarias, una
nueva lectura de la misma que permita desarrollar las propuestas aqui
planteadas. Sin embargo, una de las grandes virtualidades de la Consti-
tucion espariiola es la distincion entre nacionalidades y regiones, distin-
cion que permitiria facilmente orientar el modelo constitucional espa-
fiol hacia un modelo mas cercano al belga de comunidades y regiones.
En esta aproximacion, el concepto de «nacionalidad» pudiera recoger
las unidades de lengua y cultura que, por encima de las realidades de las

* Resultan de particular interés, en este punto, las propuestas contenidas el infor-

me de la Presidencia del Parlamento Vasco a la Convencion Europea. (Parlamento Vasco.
Presidencia. La participacion regional en la gobernanza europea. Documento de trabajo
presentado por la Presidencia de Eusko Legebiltzarra-Parlamento Vasco a la Convencion
sobre el futuro de Europa, pags. 8 y 9).

¥ Un mecanismo particularmente operativo, a este nivel, es el de los contratos tri-
partitos por objetivos entre Comision, Estados miembros y regiones para la aplicacion de
reglamentos o directivas relativos a competencias atribuidas a autoridades publicas subes-
tatales. Este modelo de actuacion esta previsto por la Comision Europea (Comision Euro-
pea. Libro blanco sobre la gobernanza europea, COM (2001) 428 final, Bruselas, 25 de
julio de 2001).
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Comunidades Autonomas, entendidas en términos de region territorial,
se han consolidado a lo largo de la historia en Espafia. A diferencia de
la adscripcion a una Comunidad Auténoma, definida por la residencia, la
participacion en estas nacionalidades dependeria de una decision estricta-
mente personal e inclusiva, no estableciéndose por tanto ni la obligato-
riedad de la adscripcion ni el cardcter unico de la misma. Una persona
podria participar, por tanto, en la vida de mas de una de estas nacio-
nalidades.

(Cuales serian estas nacionalidades? Es dificil concretarlo a priori.
Pero, aunque esta cuestion es sin duda polémica, si el proceso se abor-
da desde una perspectiva integradora, podria pensarse en cuatro nacio-
nalidades diferenciadas, aunque ampliamente interconectadas ¢ inter-
namente variadas: la hispana *’, la catalana, la gallega y la vasca.
Precisamente por la variedad interna y las interconexiones existentes, la
organizacion interna de estas nacionalidades, en la mayor parte de los
casos, deberia basarse en un modelo federativo®!. Esta cuestion, en todo
caso, debera ser objeto de un debate y de un gran nivel de consenso entre
los partidos a fin de evitar la tendencia al particularismo, tendencia que
podria poner en tela de juicio la viabilidad del modelo.

En una perspectiva de convivencia plurinacional, la aproximacion
planteada —combinada con una reforma federalizante de la Constitu-

%% No es objeto de este documento profundizar en la cuestion de la existencia de

una nacionalidad hispana o de una nacionalidad espaiola, diferenciada de la vasca, galle-
ga o catalana. El tratamiento de este problema resulta dificil dado que, contrariamente a
la percepcion dominante en las Comunidades Auténomas con presencia de movimientos
nacionalistas, la percepcion de identidades propias, diferenciadas de la espafiola aunque
compatibles con ella, es una realidad dominante en la gran mayoria de las demas Comu-
nidades Auténomas espafiolas.

Debe igualmente hacerse referencia, en este contexto, a otras dos cuestiones funda-
mentales: la cuestion gitana y el tratamiento de la realidad de las nacionalidades no espa-
folas. Respecto a la primera cuestion, el reconocimiento «nacional» deberia depender de
la propia poblacion afectada; respecto a la segunda, la solucion debera siempre pasar por
acuerdos y tratados bilaterales con los Estados de origen de la poblacion afectada. Un
aspecto clave, en todo caso, debe ser la negativa en este contexto a asociar nacionalidad y
religion. El ejercicio de la libertad religiosa debera seguir los cauces especificos previs-
tos en la Constitucion y en las normas internacionales.

! La organizacion de una posible nacionalidad cultural hispana, por ejemplo, seria
impensable sin tener en cuenta una estructura interna de naturaleza federal o autonoma
que recogiera la variedad interna, incluso en términos lingiiisticos, de este colectivo. Lo
mismo sucederia en el caso de la nacionalidad vasca y de la catalana, incluso planteada
exclusivamente en términos culturales.
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cion y una redefinicion plurinacional del Estado en materia cultural y
lingiiistica— ofreceria una alternativa de organizacién mas ajustada a
las necesidades de los diferentes pueblos de Espafa que el actual siste-
ma, definido por una peculiar combinacién de nacionalismo estatal
«espafiol», amplia autonomia territorial y participacion exclusiva del
Estado en la construccion europea. ;Cual seria la alternativa real al
modelo planteado? : la reivindicacion de la autodeterminacion externa
por parte de las Comunidades Auténomas con base en una nacionalidad
historica, reivindicacion que, salvo que se renuncie al principio demo-
cratico, debera ser inevitablemente contemplada e integrada de alguna
forma en el bloque de constitucionalidad **.

Lo que el presente texto sugiere, en conclusion, es que la alternati-
va a la autodeterminacion externa de los pueblos de Espaiia es la garan-
tia para ellos de una suficiente autodeterminacion interna en Espafia y
en Europa, que no solo resulte un mal menor sino que ofrezca una alter-
nativa de convivencia mas productiva y enriquecedora que la creacion
de un nuevo Estado. Una alternativa cuya caracteristica fundamental con-
siste en garantizar en el actual territorio espafiol la igualdad de todos los
ciudadanos en el acceso a todos los derechos humanos sin excepcion,
dejando a las entidades territoriales y a los pueblos nacionales el mar-
gen de autonomia o soberania que, en su ambito de intereses propios y
exclusivos, decidieran libremente mantener.

2 Esta y no otra es, en realidad, la conclusion fundamental a retener del analisis de

la Opinion de la Corte Suprema de Canada relativa a la secesion de Quebec.
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